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APPELLATE AND POST-TRIAL RIGHTS

Record of Trial

You are advised that your counsel is required by law to fully expiain to you the following post-trial and
appellate rights, and that you have the right to request the military judge explain all or any portion of

your appellate rights in open court prior to adjournment of your court-martial.

A copy of the record ot trial will be prepared and given to you. You may reduest that your copy of the record of
trial be delivered to your defense counsel.

Staff Judge Advocate or Legal Officer's Recommendation ‘
If you received a punitive discharge or were sentenced by a general court-martial, the convening authority's

staff judge advocate or legal advisor will submit a recommendation fo the convening authority. Before
forwarding the recommendation and the record of trial to the convening authority, this legal advisor will serve a
copy of the written review and recommendation upon your defense counsel. A separate copy will be served on
you. If it is impracticable to serve the recommendation on you for reasons including, but not limited to, your -
transfer to a distant place, your unauthorized absence, or military exigency, your copy will be forwarded to
your defense counsel. You may also request on the record at this court-martial or in writing that your copy be

sent to your defense counsel instead of yourself.

Submission of Matters to the Convening Authority
You have a right to submit matters to the convening authority before that officer takes action on your case. In

this regard, you have the right to request deferment of any sentence to confinement. These matters must be
submitted within 10 days after a copy of the authenticated record of trial or, if applicable, the recommendation
of the staff judge advocate or legal officer is served on you or your defense counsel, whichever is later. The
convening authority may extend these periods, for good cause, for not more -than an additional 20 days.
Failure to submit matters within the time prescribed waives the right to submit matters later. :

. Action bv the Convening Authority
The convening authority will iake- action on the sentence ad;udged and may, in his discretion, take action on

findings of guilty. The action to be taken on the findings and sentence is within the sole dlscretlon of the
convening authority and is a matter of command prerogative. The convening authority is not required to review
- the case for legal errors or factual sufficiency. In taking action on the sentence, the convening authority may
approve, disapprove, commute, or suspend the sentence in whole or.in part. Under no circumstances may the
convening authority increase the severity of the sentence. The convening authority is not empowered to

reversea finding of "not guilty"; -however; the-convening-authority may’ changea finding of ‘guitty to-a chargeor— |
specification to a finding of guilty to a lesser offense included within .that charge or specification, may '
disapprove a finding of guilty'and order a rehearing, or may set aside and dismiss any charge or specification.
If you were tried by a special court-martial and your sentence, as finally approved by the convening authority,
does not include a punitive discharge, your case will be reviewed under the direction of the staff judge
advocate for the convening authority's superior general court-martial convening authority. You may suggest, in
" writing, possible legal errors for the judge advocate to consider, and that judge advocate must file a written
. response to iegal errors noted by you. After such review, and completion of any required action by the general
: court—martlat convening authority, you may request the Judge Advocate General of the Navy take corrective
action. Such a.reguest must be filed within two years of the convening authority's action, unless-the time is
extended for good cause. If you were tried by a general court-martial.and your sentence, as finally approved
by the convening authority, does not include & punitive discharge or at least one year's confinement, your case
will be forwarded to the Office of the Judge Advocate Genegral. You may suggest, in writing, possible legal
errors or other matters for consideration by the Judge Advocate General The record may be examined for any
legal errors and for approprlateness of the sentence and the Judge Advocate General may take correctlve

action, if appropriate.’
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If your sentence, as finally approved by the convening authority, includes a punitive.discharge (regardless of
the type of court-martial), dismissal, a year's confinement or more, or death your case will be reviewed by the
Navy-Marine Corps Court of Criminal Appeals for legal error, factual sufficiency, and appropriateness of
sentence. This review is automatic, Following this, your case could be reviewed by the United States Court of
Appeals for the Armed Forces, and, finally, it could be reviewed by the Uniled States Supreme Court.

Waiver of Review ,
You may waive appeliate review, giving up the foregoing rights, or you may withdraw your case from appellate

review at a later time. Once you file a waiver or withdrawal, your decision is final and appellate review is
barred. If you waive or withdraw appellate review, a judge advocate will review your case for certain legal
errors. You may submit, in writing, suggestions of tegal error for consideration by the judge advocate, who
must file a written response to each. The judge advocate's review will be sent to the general court-maitial
convening authority for final action. Within two years after such final aclion, you may request the Judge

Advocate General to take corrective action in your case. The two year period may be extended for good

cause. You have the right to the advice and assistance of counsel in_exercising- or deciding to waive your
post-trial and appellate rights. ‘ .

Right to Counsel
It is your defense counse!'s resgonsibility to represent you during the convening authority's action stage of

your court-martial conviction. Your defense counsel is responsible for examining the record of trial for errors

and, where appficable, the post-trial recommendation of the slaff judge advocale or, legal officer for errors or

" omissions. It is your defense counse!'s obligation to advise and assist you in preparing matters for submission
to the convening authority for consideration prior to action being taken on the record of trial.

If your case is reviewed by the Navy-Marine Corps Court of Crir‘ninral Appeals, military counsel will be

appointed to represent you at no cost to you and, if you .choose, you may engage civilian counse! at no .

expense to the United States. If your case should be reviewed by the United States Court of-Appeals for the
Armed Forces or by the United States Supreme Court, you would continue to have the same appellate

counsel rights before these courts.

1

Acknowledgement : ; o . o
| acknowledge: (1) that prior to-adjournment of my court-martial, | was provided with the above written advice;

(2) that | have read and understand my post-trial and.- appellate rights; (3) that | have discussed them with my
lawyer prior to signing this form, and, (4) that the military judge wrll discuss my appellate rrghts with me on the

record prlor to adjournment of the court |f | so desire.

I sp_ecrfrcally request that my copy of the record of trial be delivered to

el (my- counsel) Mr.-Jeremiah-d:-Sullivanitl——— —————

I specrfrcally request that my wrltlen copy of the staff judge advocateflegal officer recommendatron be
dehvered to {me} (my cou sel) Mr. Jeremiah'J. Sullivan, [l :

{ v . 20T |

_ JAY VRTLIE 14| _' ' DATE
CDR, USN _ . . r
Accused . . , _ ‘
e Q7oA ) \
MARK FULTON - . DATE -

CDR, JAGC, USN |
Defense Counsel

Q7)9— - APPELLATE EXHIBIT \/_@




From: CDR Jay Wylie, USN
~ To: | The Judge Advocate General of the Navy

Subj; APPELLATE RIGHTS STATEMENT

1. 1 was convicted and sentenced by a General Court-Martial on 28 October 2011 at Naval
Station San Diego, California. Pursuant to Article 70, Uniform Code of Military Justice, and
R.C.M. 502(d)(6), R.CM. 1105, and R.C.M. 1110, M.C.M., 2002 my defense counsel, CDR
Mark Fulton, JAGC, USN, has advised me of my appellate rights and the review process of the
record of my court-martial as follows:

a. The convening authority will take action on the sentence and may, in his discretion, take
action on the findings. The action to be taken on the findings and sentencing s within the sole
discretion of the convening authority, The determination of the action to take on findings and
sentence 18 a matter of command prerogative. The convening authority is not required to review
the case for legal errors or factual sufficiency. In taking action on the sentence, the convening
authority may approve, disapprove, commute, or suspend the sentence in whole or in part. The
convening authority is not empowered to reverse a finding of not guilty; however, the convening
authority may change a finding of guilty to a charge or specification to a finding of guilty toa
lesser offense included within that charge or specification, may disapprove a finding of guilty
and order a rehearing, or may set aside.and dismiss any charge or specification. Under no
circumstances may the convening authority increase the severity of the sentence as adjudged. I
have been advised by my defense counsel that it is counsel's responsibility to represent me
during the convening authority's action stage of my court-martial conviction. In this regard, my
defense counsel has advised me of my right to request deferment of any sentence to confinement,

~ and of counsel's obligation to advise and assist me in preparing matters for submission to the
convening authority for consideration prior to his taking action. I understand that I have 10 days
after a copy of the authenticated record of trial is served in accordance with R.C.M. 1104(b) or
the recommendation of the staff judge advocate or legal officer is served in accordance with
RCM. 1105(c), whichever is later, to submit matters to the convening authority. The convening
authority may, for good cause, extend the 10-day period for not more than 20 additional days. It

——~—-———is also-understood-that the-failure-to submit-matters within-the times-prescribed-wajves-the-right
to submit matters. I may also expressly waive, in writing, my rights to submit matters, and such
waiver may not be revoked. My ‘defense counsel has also advised me of his responsibility to
cxamine the record of trial and to note any errors and to examine the post-trial recommendation
by the staff judge advocate or legal officer for error or omissions, and to reply within ten days
from the date of service of the record of trial under R.C.M. 1104(b) or service of the
recommendation under R.CM. 1 105(c), whichever is later. The convening authouty may, for

good cause, extend this time peuod forup to 20 additional days.

[

. (1) If, after action by the convening authorlty, my sentence includes dismissal or a
punitive discharge, as applicable, or confinement at hard labor for one year or more, I understand
the record of trial will be forwarded to the Judge Advocate General for referral 1o the U.S. Navy-
Marine Corps Court of Criminal Appeals (NMICCA) in Washington, D.C., for review. I

- understand that NMCCA is limited to reviewing the findings and sentence as approved by the
convening authority and may not reverse a finding of not guilty, approve findings of guilty

AE VA @
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Subj' APPELLATE RIGHTS STATEM ENT

previously dlsapproved OI approve a sentence more Severe 1han that pr ev1ously apploved In
this regard, I understand that no findings of guilty approved on review below may be affirmed by
NMCCA unless that court is satisfied that each element of the offense or offenses of which [ was
convicted is established beyond reasonable doubt by legal and competent evidence of record. 1
further understand that if NMCCA approves a finding of guilty with regard to one or more
offenses, the court is then required to determine the appropriateness of the sentence as approved
on review below, and the court may not affirm a sentence as approved on review below unless it
finds that the sentence is a legal, adequate, and appropriate punishment in view of all the

circumstances. -.

(2) If NMCCA affirms the findings and sentence, in whole or in part, I understand that I
have the right to seek further review of my court-martia] conviction before the Court of Appeals
for the Armed Forces (CAAF). In this regard, I understand that CAAF is composed of five
civilian judges and is located in Washington, D.C. Insofar as further review before CAAF is
concerned, I understand that, whereas the review process described in the preceding paragraph is
automatic, I must request review before CAAF by filing a petition for grant of review within 60
days from the earlier of the date of being notified of the NMCCA decision or the date on which
my copy of the NMCCA decision, after having been served on my appellate counsel of record, if
any, is deposited in the United States mail for delivery by first-class certified mail to the address
I have provided; or, if I fail to provide such an address, to the latest address listed by me in my
service record. Furthermore, ] understand that a petition for grant of review before CAAF does
not have to be granted by that court. I understand that such a petition is granted only on good
cause shown and the CAAF determines whether good cause is shown. I understand that if
CAAF should grant my petition for review, its review of my case is limited solely to questions of
law, and that its review will also be limited to those questions of law for which review was
granted I lmderétand that CAAF generally must accept the facts as found at trial or during the
prior review of my case and that it has no power to amend the sentence as affirmed by NMCCA

except in very limited circumstances.

. _._._..(3)-..IﬁCAAFJ.emewsnm}z__case.,nor_ otherwise:grants relief, T understand that I may further - |
petition the U.S. Supreme Court for review of the CAAF decision by writ of certiorari. I o
understand that the grant er denial of a writ of certiorari 1s within the sole discretion of the U.S.
Supreme Court and that the application for a writ of certiorari must be filed in accordance with,
and within the time limits prescribed by, the rules of the U.S. Supreme Court.

(4) My defense counsel has further advised me that I may waive the appellate review as
. just explained to me or I may withdraw the appeal of my case from such review. IfI do waive
the réview or withdraw my appeal, then my case will be reviewed by a Judge advocate. This
judge advocate review must be in writing and set forth conclusions as to whether: (1) the court
has jurisdiction over me and the offense(s); (2) the charge(s) and specification(s) stated an
offense; and, (3) the sentence was within the lumits plescubed as a matter of law. The judge.
advocate must also respond in writing to each allegation of error made by me or my defense
counsel. If the judge advocate determines that corrective action is required or if the sentence
includes dismissal, a punitive discharge, or confinement for more than six months, the record of
- trial and the judge advocate's review and recommendation will be sentto the officer exercising
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: Subj APPELLATE RIGHTS STATEMENT

Specn] Court-Mar tlal ]u11sd1ct1on fo: action. The ofﬁcel BXE:lClSlI]g Speclal Courl—Mamal
jurisdiction may disapprove or approve the finding(s) or sentence, in whole or in part; may remit,
- commute, or suspend the sentence, in whole or in part; may order a rehearing on the findings or
the sentence, or on both; or may dismiss the charge(s).

(5) 1 further understand that the portion of my sentence providing for a punitive discharge
or dismissal may not be ordered executed until the court-martial conviction is final and the
sentence, as finally approved, including the punitive discharge or dismissal. A court-martial
conviction is ﬁnal when the review is completed by NMCCA and: ‘

(a) I fail to file a petition for grant of review before CAAF within 60 days after-
notifieation, or the date of certified mailing, as appropriate, or the NMCCA decision.in my case;

(b) My petition for grant of review is denied or otherwise rejected by CAAF;
(c) My case is not otherwise under review by CAAF; or |
(d) Review is completed in accordance with the judgment of CAAF and:

1. A petition for a writ of certlorarl is not filed within the time limits prescr 1bed by
the U.S. Supreme Court;

2 A petition for a writ of certiorari is denied or otherwise rejected by the U.S.
Sup1eme Court or,

3 Review is. otherw1se completed in accordance with the Judgment of the U.S.
Supleme Court. ‘ :

Addmonally, if I have waived review of my case by NMCCA or withdrawn my appeal from that

e __court, my court-martial conviction_ is final when review by a judge ¢ adyocate is completed and
action is taken by the officer exercising Special Court-Martial jurisdiction approving the findings

~and sentence. If my sentence includes a dismissal, approval by the Secretary of the Navy or such
Under or Assistait Secretary as is designated is further :requlred If my sentence, as finally -
approved, includes a punitive discharge or dismissal, it is understood thatI will be discharged or

dismissed n acc01dance with the approved pumsh.ment

2. In view of the foregoing, and should my court-martial be referred to NMCCA under Article -
66 or Article 69, Uniform Code of Military Justice, I have been informed that I am entitled to
representation before NMCCA, CAAF, and the U.S, Supreme Court by appellate defense
counsel who is a lawyer qualified in accordance with Article 27(b), Uniform Code of Military
 Justice, designated by the Judge Advocate General of the Navy, and provided at no-expense to
me. Although I am entitled to such representation, I understand that I must request such
representation. I also understand that, in addition to or in lieu of my designated appellate -
defense counsel, 1 may retain a civilian counsel to represent me before NMCCA, CAAF, and

3 ! .
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Subj; APPELLATEIUGHTSSTATEMENT’.

the U S. Sup1eme Comt but that the services of a civilian counsel would be at my own expense
and at no expense to the Government.

3. I-Iaving fully discussed the foregoing with my defense counsel, I do desire to be represented
by appellate defense counsel. By my signature below, 1 hereby request the Judge Advocate
General of the Navy to designate an appellate defense counsel to represent me. 1 understand
that I may waive represeniation by appellate defense counsel, and that I may also waive or
withdraw from appellate review. If1 desire to exercise any of these rights, I will so indicate by

separate correspondence to my appellate defense counsel.

4. In addition to, and separate from, my right to review by NMCCA, T have the right to
sentence review by the Naval Clemency and Parole Board (NCPB), The NCPB will accept the
findings of my court-martial and will not review my case for legal errors. After reviewing my
case, however, the NCPB may grant clemency by reducing a part of my sentence. I understand
that I may waive review by the NCPB. The decision whether to waive such review is an
important one and I under stand that T have the right to consult with counsel before makmg that

decision.

5. Ferr administrative purposes, the following information is provided;
a. A civilian ceunsel was retained to represent the accused at trial.
b. The services of an i1-1dividua1 military counse] were not utilized.
¢. Detailed defense counsel's address and telephone number are: |

Naval Legal Serviee Office Northwest

Bremerton, WA.

360 476-6313 B

d. Prmmpal defense counsel in thls case was: | erenilah I Sullwan o

1o
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Subj APPELLATE RIGHTS STATEMENT

e. I undelstand that in mdez for my defense counse] or any successor counsel pr opeﬂy 10 '
represent me, I must keep counsel informed of my current mailing address. In this regard, I may

be contacted at the following address and phone number:

D) (6)

f. By my signature below,,I agree to forward any change of address or phone number to:

Director, Appellate Defense Division (Code 45)
Navy-Marine Corps Appellate Review Activity
Office of the Judge Advocate General
Washington Navy Yard

Washington, DC 20374-1111

. ( ' ' ‘ .
/ \”‘Wg\v/ A Date: 9—8 0(/7/ 7/
&DRYay Wyl, USN " '

Witnessed by:

W e aveerl]

. _DETAILEDDEEENSECOUNSEL .
CDR Mark Fulton, JAGC, USN , .

5 ’ >
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not resiect differences in pay grade or- rank with Ensignw

‘January 2006,

DEPARTMENT OF THE NAVY

NAVY REGION NORTHWEST
1100 HUNLEY ROAD
SILVERDALE, WASHINGTON 98315-1100

- 21 Feb 12

DNA procéssing required IAW 10 U.S.C. § 1565

GENERAL COURT-MARTIAL ORDER NUMBER 5-12

. Commander Jay D. Wylie, U.S. Navy, USS MOMSEN (DDG 92), was
arraigned on 28 October 2011, at Region Legal Service Office
Southwesgst, San Diego, California, at a General Court-Martial
convened by Commander, Navy Region Northwest General Court-

Martial Convening Order 02-10, dated 15 September 2010.
Commander Wylie entered pleas on 28 October 2011 on the follow1ng

offenses, and the following flndlngs or other- dlsp081tlons were
reached on 28 October 2011:

CHARGE I: VIOLATION OF THE UCEJ. ARTICLE 92
Plea: Not Guilty. Finding: Withdrawn and Dismissed.

Specification 1: In that Commander Jay D. Wylie, U.Sﬂ Navy, USS
MOMSEN, on active duty, did, at or near Victoria, Seychelles, on
or about 1 January 2011, violate a lawful general order to wit:
OPNAVINST 5370.2C, Navy Fraternization Policy, dated 26 April
2007, by wrongfully engaging in unduly familiar conduct

U.S. Navy, to wit: rubbing her shoulders, leaning
against her and pinning her to a bar, requesting -that she kiss
him, attempting to kiss her, putting his hand up her dress and

‘inside her underwear, rubbing and digitally penetrating her

vagina with his hand and fingers. Plea: Not Guilty. Finding:
Withdrawn and Dismissed. '

Specification 2: In that Commander Jay 0. Wylie, U.S. Navy, USS
_ MOMSEN, on active duty, did, at or near Victoria, Seychelles, on .
or about 1 January 2011, violate a lawful general order to wit:

SECNAVINST 5300.26D, Navy Sexual Harassment Pollcy, dated 3
by committing sexual harasqment as deflned therein

by wrongfully making unwelcome sexual a3 _
unwelcome sexual contact with En51gn.03)(6) U.S.
"Navy, to.wit: rubbing her shoulders, leaning against her and
pinning her to a bar, requesting that. she kiss him, attempting to
kiss her, putting his hand up her dress and inside her underwear,
and rubbing and digitally penetrating her vagina with his hand
and fingers. Plea: Not Guilty. Finding: Withdrawn and Dismissed.

Specification 3: In that Commander Jay D. Wylié, U.S.ANavy, Uss
MOMSEN, on active duty, did, at or near Naval‘Magazine Indian

.ﬂ_LJ._y lllJ.bu.bU UL Uliauceiiodl .J.A.c:u AL lLUuUDULT lllGly .LCD .l o Ll CALvVLLL cilll CL Ll l
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DNA processing required IAW 10 U.S.C. § 1565
GENERAL.COURT—MARTIAL bRDER NUMBER 5-12

Island, Washington and on board USS MOMSEN (DDG 92) on or about
25 April 2011, violate a lawful general order to wit: OPNAVINST
5370.2C, Navy Fraternization Policy, dated 26 April 2007, by
wrongfully engaging in unduly familiar conduct that did not _
respect differences in pay grade or rank with Engineman Fireman

U.S. Navy, to wit: brushing his hand on her
shoulder, requesting that she come home with him, placing his’
hand on the small of her back, escorting her to his cabin,

" grabbing her shirt, kissing her, placing his mouth on her vaglna

placing his finger(s) inside her vagina and anus and .
telling her “I'm so hard right now” or words to that effect.
Plea: Not Guilty. Finding: Withdrawn and Dismissed.

Specification 4: In that Commander Jay D. Wylie, U.S. Navy, USS
MOMSEN, on active duty, did, at or near Naval Magazine Indian
Island, Washington and on board USS MOMSEN, on or about 25 April
2011, wviolate a lawful general order to wit: SECNAVJINST 5300.26D,
Navy Sexual Harassment Policy, dated 3 January 2006, by o
committing sexual harassment as defined therein by wrongfully
making unwelcome sexual .advances and making unwelcome sexual
contact with Engineman Fireman (K@) U.S. Navy, to
wit: brushing his hand on her shoulder, requesting that she come
home with him, placing his hand on -the small of her back,

:echrting her to his cabin, grabbing her shirt, kissing her, .
: placing his mouth on her vagina, placing his finger (s) inside her

vagina and anus gnd telling her “I'm so hard right now” or words

to that effect.
Plea: Not Guilty. Flndlng Wlthdrawn ‘and Dlsmlssed.

CHARGE. IT: VIOLATION.OF THE. UCMJ, ARTICLE 93 . . o

Plea: Not Guilty. Finding: Withdrawn and Dismissed.

Specification 1: In that Commander Jay D.-WYlie; ﬁ.S.ANavy, Uss

MOMSEN,'on active duty, at or near Victoria, Seychelleg, on or
about 1 January 2011, did maltreat Ensign @@F
U.S. Navy, a person subject to his orders, by rubbling her.

.shoulders, leaning against her and pinning her to a bar,

reqUesting'that she kiss him, attempting to kiss her, putting hlS
hand up her dress and inside her underwear, and rubbing and.
digitally penetrating her vagina with his hand and fingers.

‘Plea: Not Guilty. Finding: Withdrawn and Dismissed.

2
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DNA proce881ng requlred IAW 10 U.S.C. § 1565

GENERAL COURT MARTIAL ORDER NUMBER 5-12

Specification 2:. In that Commander Jay D. Wylie, U.S. Navy, USS
MOMSEN, on active duty, at or near Naval Magazine Indian Island,
Washington and on board USS MOMSEN, on or about 25 April 2011,
did maltreat Engineman Fireman [{(s)] (6) B v - Navy, a
person subject to his orders, by brushing his hand on her
shoulder, requesting that she come home with him, placing his
hand on the small of her back, escorting her to his cabin,
grabbing her shirt, kissing her, placing his mouth on her vagina,
placing his finger(s) inside her vagina and anus and‘telling her
“I'm so hard right now” or words to that effect.

- Plea: Not Guilty. Finding: Wlthdrawn and Dlsmlssed.

CHARGE III: VIOLATION OF THE UCMJ ARTICLE 120
Plea: Guilty. Finding: Gullty

“Spebification l: In that Commander Jay D. Wylie, U.S. Navy, USS

MOMSEN, on active duty, did, at or near Victoria, Seychelles, on
or about 1 Jan_uary 2011, cause Ensign.m_ U.s. i

.2011, cause Engineman Fireman [{(QK(E)] B v s yavy, to

- Specification 4: In that Commander Jay D. Wylie, U.S. Navy, USS

Guilty. Flndlng~—W1thdrawn and-Dismissed.——— —— -

‘Specification 3: In that Commander Jay D. Wylie, U.S. Navy, USS

MOMSEN, on active duty, did, at or near Victoria, Seichelles, on

or about 1 January 2011, cause Ensign | _

Navy, to engage in a sexual act, to wit: penetration of her
vagina with his finger, by using strength sufficient that she
could not avoid or escape the sexual conduct Plea: Guilty.

Finding: Gullty

Specification 2: In that Commander Jay D. Wylie, U.S. Navy, USS

Navy, to engage in a sexual act, to wit: penetration of her.
vagina with his flnger, by causing bodily harm to wit: pushlng
her up against a bar so that she could not move. Plea: Not

MOMSEN, on active duty, did, on board USS MOMSEN, at or near
Naval Magazine Indian Island, Washington, on or about 25 April

engage in a sexual act, to wit: penetration of her vagina with
his finger, through abuse of his military rank, position and

authority, creating an implied threat to negative affect the
military career of Englneman Fireman Ex@ﬁ _

Navy, 1f she did not comply Plea: Gullty Flndlng. Gullty.

MOMSEN, on active duty, did, -on board USS MOMSEN, at or near

———————
bpruascaics.




ol CHARGE™ V - VIOLATION ‘OF "THE UCMT “‘ARTICLE*’J:B 3

DNA processing required IAW 10 U.S.C. § 1565
GENERAL CCURT—MARTIAL ORDER NUMBER 5-12
Naval Magazine Indian Island, Washington, on or about 25 April
2011, cause Engineman Fireman m@ﬁ U.S. Navy, to

engage in sexual contact, to wit: penetration of her anus with
his finger, through abuse of his military rank, position and

authority, creating an implied threat to negative affect the
i lirary carecs of Engineman Firenen DICHIES N o

Navy, if she did not comply. Plea: Guilty. Finding: Gullty

Specification 5: In that Commander Jay D. Wylie, U.S. Navy, USS
MOMSEN, on active duty, did, on board USS. MOMSEN, at or near
Naval Magazine Indian Island, Washington, on or about 25 April
2011, cause Engineman Fireman {JJG); B v s Navy, to
engage in sexual contact, to wit: placing his mouth on her
vagina, through abuse of his military rank, position and
authority, creating an implied threat to negatlv i affect the

military career of 'Engineman Fireman _

Navy, :Lf she dld not comply. Plea: Guilty. Finding: Gullty

CHARGE IV: VIOLATION OF THE UCMJ, ARTICLE 125
‘Plea: Not Guilty. Finding: Withdrawn and Dismissed.

‘Specification: In that Commander Jay D. Wylie, U.S. Navy, USS -
MOMSEN, on active duty, did, on board USS MOMSEN, at or near ‘
Naval Magazine Indian Island, Washington, on or about 25 April

2011, commit sodomy with Engineman Fireman [(JE() [
U.8. Navy, by force and without the consent of the said Engineman

Fireman _ - U.S. Navy. Plea: Not Guilty. Finding:

Withdrawn and Dismi ssed

Plea: Gullty F:Lnd:.ng Guilty.

Speci-fication‘l:- In that commander Jay D. Wylie, U.S. Navy, USS
MOMSEN, on active duty, did, at or near Victoria, Seychelles,
from on or about 31 December 2010 to 1 January 2011 .wrongfully.

" and dishonorably become publically intoxicated in front of

' 'members of his crew, make unwanted sexual advances and engage in
an unwanted sexual. contact with Ensign [{K@)] B v
Navy, a junior officer under his command, which conduct was
unbecoming an officer and a gentleman. Plea: Guilty.. Finding:

Guilty.
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Specification 2: In that Commander Jay D. Wylie, U.S. Navy, USS
MOMSEN, 'on active duty, did, on board USS MOMSEN, at sea, on or
about February 2011, wrongfully and dishonorably encourage Ensign

;(b) (6) T v vavy, - junior officer under hig under
his command, not to report an incident in which he had sexually
assaulted her on or about 1 January 2011 while on 11berty at or
near Victoria, Seychelleg, which conduct was unbecoming an
officer and a gentleman. Plea: Guilty. Finding: Guilty.

Specification 3: In that Commander Jay D. Wylie,  U.S. Navy, USS
MOMSEN, on active duty, did, at or near Naval Magazine Indian
Island, Washington and on board USS MOMSEN, on or about 25 April
" 2011, wrongfully and dishonorably become publically intoxicated
in front of members of his crew, make unwanted sexual advances

-and then, inside his cabin; engage in unwanted sexual conduct
with Engineman Fireman M - U.S. Navy, a junior
enlisted sailor under his command which conduct was unbecoming an
officer and a gentleman. Plea: Guilty. Finding: Guilty.

SENTENCE

_ Sentence adjudged on 28 October 2011: to forfeit all pay aﬁd‘ '
~allowances; to be confined for 10 years; and to be dismissed from

the service.

ACTION

In the case of Commander Jay D. Wylle, U.S. Navy, the
sentence is approved and, except for that part of the sentence X
7»-—~m»ww~extend1ng to-a-dismissal,-will be- executed, -subject_to. the*wNMthﬁr;_W#~WA«

following terms.of the pretrial agreement. First, all .
confinement in excess of 42 months will be suspended for the

period of confinement adjudged plus 12 months thereafter, at

which time, unless sooner vacated, the suspended portion will be
remitted without further action. Second, adjudged forfeitures
“will be suspended for 12 months from the date of this action, at

which time, unless sooner vacated, all suspended adjudged

forfeitures will be remitted without further action. Third,

automatic forfeitures pursuant to Article 58b(a) (1), UCMJ are:

~deferred provided that the Accused establishes and maintains a
dependents allotment in the total amount of the deferred

forfeiture amount during the entire period of deferment and for

5
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six months, thereafter. Further, automatic forfeitures pufsuant

to Article 58b(a) (1), UCMJ, are hereby waived for six (6) months

from the date of this Action, provided that the accused
establishes and maintains a dependent’s allotment in the total
amount of the waived forfeitures during the entire waiver period.

- The waived forfeitures shall be paid to Mrs. [(JK@E) who is

a dependent of the accused. Naval Consolidated Brig Miramar,
Miramar, California, is designated as the place of confinement.

Per the accused’s request on the record, a copy of the

" Record of Trial was served on the accused’s detailed defense

counsel via Federal Express on 9 December 2011. Per the
accused’s requesgt on the record, a copy of the Staff Judge
Advocate’s Recommendation was served on the accused’s detailed
defense counsel and civilian defense counsel on 4 January 2012.
The defense counsel submitted a petition for clemency under 4
R.C.M. 1105 on 16 February 2012, requesting that I recuse myself
from taking action, or alternatively reduced the period of
confinement to 30 months and substitute a guilty finding for

'Aggravated Sexual Assault instead of Rape under UCMJ Artlcle 120

in Spe01f1catlon 1 of Charge III.

+In taklng this act;on, I have considered only the record of
trial, the results of trial, the Staff Judge Advocate’s
recommendations under R.C.M. 1106, and all matters submitted by
the accused through detailed defense counsel on 16 February 2012
under R.C.M. 1105. I have not considered any messages, comments
or out51de opinions in taking action on this matter. '

_The record of tr1a1<1s forwarded to _the_ NAMARA Code. 40 1254

Charles Morris Street SE, Suite BO01, Washlngton Navy Yard

~ Washington, DC 20374-5047 for review under Artlcle 66 UCMJ.

PR

D. T. BIESEL ,
Rear Admiral, U.S. Navy
Commander, Navy Region Northwest

'Dlstrlbutlon

Original - Original ROT
Duplicate Original- - Accused SRB

Certified Copies - 1 to Original ROT
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" any applicable’ conflnement credit.”

30 Dec 11

From: Staff.- Judge Advocate
To: Commander, Navy Region Northwest

Subj: STAFF JUDGE ADVOCATE'S RECOMMENDATION ICO UNITED
STATES v. COMMANDER JAY D. WYLIE, USN

Ref: {a} Manual for Courts-Martial (1atest ed. )
" (b) 10 U.8.C. § 1565
(¢) JAGMAN :
Encl: (1) Results of Trial

(2) Pretrial Agreementr

1.. This recommendation is to assist you in deciding what
action to take on the sentence in the Court-Martial of
Commander Jay D. Wylie. While action on the guilty.
findings or sentence is a matter within your discretion,

~you must congider the results of trial (enclogure (1)),

this recommendation and any supplements thereto, and any
post-trial matters submitted by the defense. You may also
consider the record of trial and the personnel record of

" the accused as well as any cother matters you deem
appropriate. If, however, these matters are adverse to the :

accused and not included in the record of trlal the
defense must be given -the opportunlty to comment .
Reference (a).

2. Results of Trial: I have reviewed the results of trial,
enclosure (1), and it accurately reflects the charges, '
findings, and sentence adjudged in thls case, as well as

3. Pretrial Agreement. Endlosure {2) is a copy of the’

pretrial agreement. Having reviewed the record of trial,
the accused has complied with the terms of the agreement
and. is entitled to the agreed -upon relief.

4, Recommendation of the Sentencing Authority.. I have
reviewed the record of trial and there is no clemency

- recommendation by the sentencing authorlty made in
conjunction with the announced sentence




' Subj: STAFF JUDGE ADVOCATE' S5 RECOMMENDATION ICO UNITED

'STATES v. COMMANDER JAY D. WYLIE, USN

5. Legal Error. The defense has not yet raised any
allegationg of legal error, but may do so in response to
this recommendation.

a, While not legally significant, it should be noted
that there are several administrative errors pregent in the
record of trial. These errors include the accused’s name
being misspelled ag “Wiley” throughout the record of trial,
the accused’s parent command being inaccurately identified,

.and the wrong defense counsel being set out as certifying

receipt of the record of trial. These errors cannot be
rectified, as they were not discovered until aftexr the
record had been authenticated.

6. Post-Trial Matters Submitted by the Accused. Post-

trial matters by'the defense will be provided when received.

You are reguired to consider these matters in determining
whether to approve or disapprove any of the findings of
guilty and the action you take on the sgentence. If,
however, the defense does not submit matters within the
time allowed, they will have waived this right.

7. DNa Collection. Federal law and service regulations

require authorities, upon conviction of certain qualifying
offenses, to collect a sample of the offender’s DNA. The
order promulgating your action in those cases must contain

-certain notice requirements. -‘Reference (b). This case
‘requires DNA collection, thus the order promulgatlng your .

action must comply w1th appllcable notlce requlrements

8. Post-trial Processing. Service regulations require ©
that you take action within 120 days of the‘date'the'court—
martial adjourns. This post-trial proce551ng ob]ectlve
will be met. Reference (c).

9. Companion Cases. 'In order to make an informed decision

iﬁ this case, service regulations require you to note in
your action the separate trial of any companion cases.

Reference (c). Companion cages are other casges referred to

trial by you and involve servicemembers who, along with the

.accused, engaged in criminal conduct in a concerted effort

to achieve a common goal. There are no companion cases.




Subj: STAFF JUDGE ADVOCATE'S RECOMMENDATION ICO UNITED
STATES v. COMMANDER JAY D. WYLIE, USN

10. Recommendation. Having reviewed the record of trial,
I recommend that you approve the sentence as adjudged and
execute the sentence in accordance with the UCMJ and
applicable regulations and the terms of the pretrial

agreement.

11. Reduests for Deferment. With thelékception of the
pretrial agreement, there have been no requests to defer
any part of the sentence, either as adjudged or as mandated

‘under the UCMJ. -

D. E..RIEKE




Acknowledgement of Service

From: Jeremiah J. SulliVah, ITI, Civilian Defense Counsel
To: Staff Judge Advocate

Subj : -~ STAFF JUDGE ADVOCATE’S RECOMMENDATION ICO UNITED
STATES v. COMMANDER JAY D. WYLIE, USN

1. I acknowledge that I received the Staff Judge
Advocate’s recommendation in the subject case on .

and, unless I request and am granted -
additional time, that I have ten days to submit post-trial
- matters in accordance with R.C.M. 1105 and 1106, MCM(latest

edition) .

2. I understand that I have a professiocnal duty to inform
and consult with the accused concerning the submigsion of
post—trial_matters. Failure to do go maybe the basis of
ineffective assistance of counsel claims. Although
comment to thig recommendation and to matters submitted -
under R.C.M. 1105, may be waived, such waiver can only be
~submitted under the express direction of the accusged. '
(Having advised the accused of the purpose and advantages
of submitting matters under R.C.M. 1105, ‘the accused
expressly desires to waive the right to submit matters.
Further, I have no matters to gubmit in accordance with

R.C.M. 1106.)

T T T T T g T F . SULLIVAN




Acknowledgement of Service

From: Marcus N. Fulton, CDR, Detailed Defense Counsel
To: Staff Judge Advocate

Subj: STAFF JUDGE ADVOCATE'S RECOMMENDATION ICO UNITED
STATES v. COMMANDER JAY D. WYLIE, USN

1. I acknowledge that I recelved the Staff Judge
Advocate’s recommendation in the subject case on 30
December, 2011, and, unless I request and am granted
additional time, that I have ten days to submit post-trial
matters in accordance with R.C.M. 1105 and 1106, MCM(latest
edition).

2. I understand that I have a professional duty to inform
and consult with the accused concerning the submission of .
post-trial matters. Failure to do so maybe the basis of
ineffective assistance of counsel claims. Although
comment to this reccommendation and to matters submitted
under R.C.M. 1105, may be waived, such waiver can only be
submitted under the express direction off the accused.

N. FULTON
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COPIES OF RECORD

Qné-copy of the record of trial furnished to the defense counsel as
per the attached Certificate of Receipt.

Sk k ok ok ok Kk Kk Kk Kk Kk

CERTIFICATE OF RECEIPT

I hereby acknowledge receipt of a copy of the:record of trial

in the case of the United States v. CDR JAY D. WILEY, USN
e at Naval Legal Service Office Northwest, Bremertcon,

~delivered to m
Washington.

MARCUS N. FULTON
CDR, JAGC, USN
DEFENSE COUNSEL




CERTIFICATE IN LIEU OF RECEIPT .

(Place) {Date)
T certify that on this date a copy of the record of trial in the casc of United Stafes v.
was lronsmitied (delivered) 1o the
pecused, . :
* (Rank and Nante of Accused)
at by, .
(Means of effecting delivery, Le., mail, riessenger, elc,)

(Place of delivery, or address sent fo)
end that the receipt of the accused had not been received on the date this record was forwarded to the convening authority. The receipt of the acensed will

{Place of defivery or nddrass sent 1o}

- hegause &
~(other reason)

be forwarded as soon as it is received.
(Signaiure of irial counsel)
OR
The accused was not served personally because (he/she is absent without leave) . ]
’ : - {Other reason)
Accused has no defense counsel to receive the record because (defense counsel hag been exeused vnder RCM 505(d)(2)(B))
(Other reason)
~ (Pats) (Sr'gnafu_r-s of trial counsel)
OR
' REGION LEGAL SERVICE OFFICE .
NAVAL BASE KITSAP ) . . .
__|. _BREMERTON, WASHINGTON : . 9 December 2011
T '  (Date)
1 cerify that on this date a copy of the record of trial in the case of United States v. _CDR JAY D, WYLIE, USN e
K . ' ) {Rank and Name of Accused)
wag transmitted (delivered) to the accused's defense counsel, JEREMIAH J. SULLIVAN, II |
} _ o o {Rank and Name)
at - 2404 BROADWAY, SAN DIEGO, CA 92102 by, FEDERAL EXPRESS .
(Means of effecting delivery, i.e., matl, messenger, efc,)

DD Form 490, MAY 2000 Page 4

(the:accused re.quee..te.ﬂ such at trial) (the-aeeusod-se
v
. ) ! My O e H.Jgr 4B Gs?s?; lefme T
.9 DECEMBER 2011 PATRICK KORODY, EC, USKY, ASBISTANT TRAIL COUNSEL
‘ (DATE) \} {Signature of trial counsel;

e



CERTIFICATE
IN THE CRSE OF
United States v. CDR JAY D, WILEY, U,S. Navy

The accused's civilian defense counsel was served the accused's copy

of the record because:

The accused so requested in a written request, «hich
is attached.

(X}

“[X] The accused So requested on the record at the court-
martial. ’ o

"['] The accused was transferred to

[ j The accused is absent without anthority.

[ I The accused was sent on appellate leave.

COR, JAGC, U
TRIAL COUNSE

'/kJDJGV%&g’“ 2011 ,
- : ' ROBERT J. cn%; =
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1w Offices of Jon W. Shelburn.
The Quartermass-Wilde House
2404 Broadway, Second Floor
San Diego, CA 92102
Ph 619.208.4272
Fax 619.578.5995

16 February 2012

Rear Admiral D. T. Biesel

Commander, Navy Region Northwest
1100 Hunley Road :
Silverdale, WA 98315-110

Dear Admir_al Biesel:

submitted to you

This letter is written to you in accordance with RCM 110

throug,h counsel acting on behalf of CDR Jay D. Wylie, XXX- XWI 110, who was
convicted at a General Court-Martial in San Diego on 28 October 2011. As an initial matter,

CDR Wylie respectfully requests you not take any action approving the findings or any portion
of the sentence in'this case, and that you request either Chief of Naval Operatnons or Vice Chief
of Naval Operations to serve as substitute convening authority. This request is reasonable
because the actions of Commander, Pacific Fleet during the post-trial processing of this case as’
set forth below create an appearance of unlawful command influence and disqualify you from

acting on this case.

" Should you disagree with the concern of any unlawful command influence in this case,
CDR Wylie respectfully requests that you grant clemency in this matter after consideration of all
matters provided herein and in the record of trial. Specifically, CDR Wylie asks for the period of
confinement to be reduced to 30 months and that the guilty finding in Specification 1 of Charge
I11 be reduced to a ﬁnding of guilty for Aggravated Sexual Assault vice Rape under Art 120,

Dlsquallﬁcatlon due to unlawful command influence is warranted in this case for the

- following reasons:

‘ I. In a message sent to the entire Pacific Fleet area of responsibility, Commander,
Pacific Fleet addressed the subject of sexual assault with subordinate commanders.
(Enclosure 1). Commander, Pacific Fleet admonished commanders that “despite on-going
training and prevention efforts, sexual assault continues to be a persistent problem in the
Navy that demands our attention.” The message reported that “two-thirds of all sexual
assaults are blue-on-blue, to include seniors sexually assaulting juniors. It would be

“unwise for [commanders] to underestimate the impact that sexual violence has within the
Navy.” Commander, Pacific Fleet further admonished commanders not to “dismiss”
sexual assault “as typical adolescent behavior or a combination of alcohol and
hormones.” Commanders are counseled to “react forcefully” when sexual assault occurs.

2. In urging the seriousness with which commanders should treat sexual assault
cases, Commander, Pacific Fleet used Commander Wylie’s case as an example. In and
unmistakable reference to Commander Wylie’s case, Commander, Pacific Fleet stated,
“One of the most recent examples includes the commanding officer of a destroyer who

1




was found guilty at court-martial for sexual assault and sentenced to a lengthy period of
confinement.”

3. By directing subordinate commanders to “react forcefully” when sexual assault

occurs, and by holding out Commander Wylie's awarded confinement as an example to
his subordinaté commanders, Commander, Pacific Fleet has created an unlawful
command inftuence problem that would taint the action of any subordinate commander
tasked with aclmg on Comrnander Wylie's case.

4, Unlawful command influence, of course, can take the form of actual or
apparent unlawful command influence. Actual uniawful command inftuence occurs
when, under the totality of the circumstances, the evidence would lead a reasonable
person to conclude that command influence affected the disposition of a case and
prejudiced the accused. See, e.g., Uniied States v. Cruz, 20 M.I. 873 (A.C.M.R. 1985),
rev'd on other grounds, 25 M.J. 326 (C.M.A. 1987). Apparent unlawful command
influence occurs when reasonable members of the public would believe command
influence prejudiced the accused. See, e.g., United States v. Rosser 6 M.J. 267 (C.M.A.

1979).

5. The evidence in this case would indicate that both forms of unlawful command
influence are present, A reasonable person would conclude that a commander
subordinate to Commander, Pacific Fieet would not fail to take “forceful” action in the
very case held out by Commander, Pacific Fleet as emblematic of severe consequences

-for sexual assault. Guidance such as that found in the message is not promulgated so that

it can be ignored. Of course a reasonable person would conclude that a subordinate

commander’s actions would be influenced by the message directing * forcefu]" acuon and

mentioning only one Case—Commander Wylie’s,

6. Even if you were to determine in your own mind that.you should ignore
Commander, Pacific Fleet’s guidance in your disposition of this case, a reasonable
member of the public would not be able to have confidence that Commander, Pacific

- Fleet's guidance was. disregarded by you. It is generally expected by the public that. ____

subordinate commanders heed the guidance provided by their superiors.

7. For the foregoing reasons, the appropriate course of action for post-trial
processing in this case is to forward the case to the commander in your chain of -

command that is senior to Commander, Pacific Fleet; Chief ofNaval Opcratlons or V]CE |
- Chief of Naval Operations. :

If you find that unlawful command influence will not preclude you from aclmg, in this -

case then clemency in this matter is warranted for the following reasons:

1. CDR Wylie has taken fuil respo_nmb:lny for his actions not only through his
pleas of puilty at trial and the words he shared during sentencing in his case but also by
the way he has responded to everything confronting him and his family during this whole
ordeal. His wﬂlmgness to expedite the trial and not delay beyond the end of October




despite significant family pressures at the time indicate strongly his willingness to accept
responsibility without forcing the government or the victims into a lengthy and painful
trial. At trial, his responses to the military judge were straightforward and direct with
regard to all of the charges and his statement during sentencing (Record of Trial,
hereinafier ROT, at pp. 228-240). This further shows his willingness to accept
responsibility while also highlighting the efforts he is making to deal with his alcoholism.
He is not using alcohol as a crutch or an excuse but he is taking every step within his
power to learn from this and share his experience to be a warning to others. He has
continued to work with the counselors at the brig and do anything he can while there to
use his own experience as a way to help others both at the brig and on the outside,

(Enclosure 2),

: 2. The most obvious indicator of the character of a man is what he does when he
is faced with adversity. In Jay Wylie’s case, he has chosen to do anything and everything
he can to make himself a better man and restore himself through active participation in
counseling and volunteering for any activity that will help him grow as a person while
helping others. Please note as you read enclosure 2, the number and variety of groups
CDR Whylie is participating in while he is incarcerated. Learning to crochet to help the
Wounded Warriors project and volunteering to assist with AA and the suicide watch are’
just a few of the ways he is giving back. The counselors at the brig recognize his
leadership ability and recently appointed him to the Prisoner Communication Council so
he can help build a liaison with brig-officials to help improve daily life for the prisoners
and create other opportunities for growth, CDR Wylie knows he cannot work himself out
of the harm he has caused but rather than sit back and do nothing or whining about his
circumstances, he chooses to be proactive in his recovery and positive about the future he
wants for-himself and his family. These are merely the first steps in accepting ‘
responsibility and movmg forward to make amends as best he can.

3. The defense exhibits submitted during preSentencing at trial paint a very
different picture of CDR Wylie than the person who is now convicted and sentenced
following those proceedings. (ROT at pp. 227-228, Defense Exhibits A-J). There can be

—.. no question or argument that CDR Wylie would not have selected for Command ifhis . .~ ..

record was not outstanding in all respects. His 19 years of service was good and
honorable but it also took him away from his family on numerous occasions and for
extended periods of time. His service was impeccable and noteworthy until his
alcoholism and poor judgment led to his demise. However, nothing can take away the
honorable service he provided the Navy and our country., He and his family who
‘sacrificed so much during his time of service respectfully ask that you consider his
service record when making a dems1on about what is just and falr not only to him but {0

. accepting so much while supporting
who chose to serve. Her letter to you highlights how difficult this situation has
(b) (6) as they come to terms with a life that will no longer include
- the support, both financial and otherwise, from the Navy. (Enclosure 3). She is doing
‘everything she can to keep the famxly together and is trying to be creative in her efforts to




rebound from this devastating moment in the life of her family. The on

i i i i ily. e thing she asks is
for you to recognize how much extended incarceration in this case hurts@xé-

(XM 2r more than society can gain in this circumstance. The message has been sent
loudly and clearly to the fleet that this will not be tolerated. Reducing the time Jay Wylie
must serve will not take away from the message, will not make the punishment any less
severe and will not pose a greater threat to society in any way. -

5. In light of the potential unlawful command influence issue highlighted above
and the issue raised by the military judge with respect to the terminal element of the
Article 133 offenses, granting clemency in this case would be one way to signal to the
appellate courts that even if these issues are found to have merit, you have been proactive
in ensuring CDR Wylie was not harmed directly or indirectly by either improper
influence or legal error. Meaningful relief prior to forwarding this case for appellate
review would have a significant impact on how these issues are viewed by the court.

| It should be noted that prior to submitting these matters, the defense requested and was’
granted additional time to respond beyond what is required under RCM 1106. As part of the
agreement to grant the extension of time, it was agreed by and between counsel that any Moreno
issues would be waived by the defense. CDR Wylie was not harmed by any delay in this matter
~ and the defense hereby waives any Moreno issue that may arise as a result of additional time
being granted in this case.

For the foregoing reasons, CDR Wylie, through counsel respectfully requests that his -
~ case be forwarded to the commander in your chain of command that is senior to Commandet,

- Pacific Fleet; Chief of Naval Operations or Vice Chief of Naval Operations, for action in this
case. If this request is denied and you choose to take convening authority’s action on this case,
~ we respectfully request that you reduce CDR Wylie’s period of confinement to 30 months and
~ reduce the guilty finding in Spec1ﬁcatlon 1 of Charge 11l to Aggravated Sexual Assault vice

. Rape under Art 120,

Sincerely,

on W..Sﬁelbume
Civilian Counsel

Marcus- Fulton
CDR, JAGC
. Detailed Def¢nse Counsel
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UNCLAS PERSONAL FOR COMMANDERS, COMMANDING OFFICERS, AND OFFICERS

IN CHARGE, INFO ADM GREENERT, ADM FERGUSON, ADM HARVEY, VADM
VAN BUSKIRK FROM ADM WALSH
MSGID/GENADMIN/COMPACFLT/
SUBJ/LEADERSHIP AGAINST SEXUAL ASSAULTH
RMKS/1, DESPITE ON-GOING TRAINING AND PREVENTION EFFORTS, SEXUAL
ASSAULT CONTINUES TOQ BE A PERSISTENT PROBLEM IN THE NAVY THAT -
DEMANDS OUR ATTENTION. BASED ON CURRENT DATA, ON AVERAGE, ONE OR
MORE QF OUR SHIPMATES IS SEXUALLY ASSAULTED EVERY DAY, AND THE FY10
DOD ANNUAL REPORT ON SEXUAL ASSAULT ESTIMATES 70-80 PERCENT OF ALL
. SEXUAL ASSAULTS GO UNREPORTED. YOUR OWN OPREP REPORTS SHOW THAT
TWO-THIRDS OF ALL SEXUAL ASSAULTS ARE BLUE-ON-BLUE, TO INCLUDE
© SENIORS SEXUALLY ASSAULTING JUNIORS. [T WO E UNWISE FOR US TO
- UNDERESTIMATE THE IMPACT THAT SEXUAL VIQLENCE HAS WITHIN THE NAVY.
- THIS INCLUDES IMPACTS ON MORALE, UNIT COHESION, AND OPERATIONAL
. READINESS. ACCORDINGLY, WE MUST REINFORCE OUR EFFORTS TO PROTECT
SERVICE MEMBERS AND THEIR FAMILIES FROM SEXUAL VIOLENCE.
2. GIVEN THE DATA THAT SUGGESTS THE MAJORITY OF SEXUAL ASSAULTS
GO UNREPORTED, YOU SHOULD NOT ASSUME THIS BEHAVIOR ONLY OCCURS AT
OTHER COMMANDS OR IS SOMEQONE ELSE*S PROBLEM, NOR CAN IT BE

 DISMISSED AS TYPIGAL ADOLESCENT BEHAVIOR OR A GOMAINATION OF
OF AND HORMONES aﬁmmmg%%%ms
COMMANDING OFFICFQ OF A DESTROYER WHO WA

COURT M i [ENCED TO A LENGFW ERIOD

ZMARNT . THE DEPARTMENT OF THE NAVY SEXUAL ASSAUL
PREVENTION AND RESPONSE OFFICE (DON SAPRQ) ALSQ REPORTS THAT THE

. NAVY IS SEEING AN INCREASE IN REPORTS OF MALE-ON-MALE ASSAULTS
RANGING FROM RAPE TO INAPPROPRIATE TOUCHING. o
3. DESPITE THE PROBLEMS DESCRIBED ABOVE, WE HAVE OBSERVED SOME
BEST PRACTICES THAT DEMONSTRATE THE RIGHT LEVEL OF COMMAND SUPPORT
AND INVOLVEMENT IN SEXUAL ASSAULT PREVENTION TRAINING. A FEW .
WEEKS AGO, MS. JILL LOFTUS AND HER STAFF FROM DON SAPRO VISITED
CPF AND SHARED SEVERAL POSITIVE COMMENTS FROM HER RECENT VISITS
WITH PACFLT COMMANDS, FOR EXAMPLE, THIS PAST AUGUST, A REGIONAL
SAPR MINI-SUMMIT WAS CONDUCTED BY COMMANDER, NAVY REGJON NORTHWEST
IN EVERETT, WA AND INCLUDED SEPARATE SUMMIT SESSIONS FOR BOTH
LEADERSHIP AND INDIVIDUAL SAILORS. THE OVERALL RESULTING TONE WAS
EXCELLENT, AND IT SENT A GREAT MESSAGE TO SAILORS THAT SENIOR

- LEADERSHIP IS ENGAGED. WHILE VISITING SHIPS IN HAWAII, DON SAPRO
REPORTS THAT IT WAS EVIDENT THAT WATERFRONT CO”S WERE ENGAGED IN .
SEXUAL ASSAULT PREVENTION EDUCATION AND AWARENESS TRAINING, AS WELL
AS IN SUPPORTING SEXUAL ASSAULT VICTIMS. | ENCOURAGE ALL OF YOU TO
PROVIDE SIMILAR SUPPORT TO YOUR SAPR PROGRAMS.
4. TO ASSIST [N THIS EFFORT, PACFLT AND NAVY POLICIES, PROCEDURES
AND TRAINING OPPORTUNITIES HAVE BEEN PUT IN PLACE TO HELP YOU BE
SUCCESSFUL IN ACHIEVING THE CNO*S GOAL OF ZERO TOLERANCE FOR SEXUAL
ASSAULTS. TO NAME A FEW:

Enceosuré

()




A. ANNUAL COMBINED PACFLT AND OPNAY PERSONAL READINESS SUMMITS
ARE SCHEDULED FOR ALL FLEET CONCENTRATION AREAS INCLUDING MANY OF
OUR SMALLER REMOTE LOCATIONS. | URGE YOU TO FULLY SUPPORT THESE
VISITS AND EXPECT MAXIMUM PARTICIPATION FROM THE WATERFRONT.

B. ROUTINE VISITS AND PROGRAM REVIEWS BY DON SAPRO,

C. CLARIFIED SEXUAL ASSAULT REPCRTING REQUIREMENTS.

D. BYSTANDER INTERVENTION PROGRAMS AND TRAINING,

E. SEXUAL ASSAULT POCS IDENTIFIED AT THE UNIT LEVEL.

F. REGIONAL SEXUAL ASSAULT RESPONSE COORDINATORS (SARC)
ASSIGNED. '

G. ECHELCN I AND |If SAPR PROGRAM MANAGERS ASSIGNED.

H. CNGOING TRAINING, GMT, ETC. AT VARIQUS CAREER JUNCTURES.

5. | JOIN THE CNO IN SAYING *WE HAVE A PROFESSIONAL AND MORAL
OBLIGATION TO UPHOLD A COVENANT WITH CUR SAILORS.” IN EVERY
INSTANCE THINK *THAT*S MY SAILCR* AND DO ALL WITHIN YOUR POWER TO
KEEP THEM SAFE. WITH STRONG PROCESSES IN PLACE TO RESPOND TO
VICTIMS OF SEXUAL ASSAULT,IT IS NOW OUR OBLIGATICN TO CREATE
COMMAND CLIMATES THAT ACTUALLY PREVENT IT. CONSIDER THE FOLLOWING
A. TAKE PERSONAL AND PROFESSIONAL OWNERSHIP OF THIS ISSUE.

B. EMPHASIZE YCUR COMMITMENT TO STAMP OUT SEXUAL MISCONDUCT,

C. KEEP THE (SSUE OF SEXUAL ASSAULT PREVENTION VISIBLE,

D. PUBLICLY SUPPORT YOUR SAPR TEAM, BYSTANDER INTERVENTION

AND PROGRAMS THAT DEGLAMORIZE ALCOHOL.

E. CLOSELY MONITOR INVESTIGATIONS OF SEXUAL MISCONDUCT

F. LEAVE NO DOUBT THAT YQU STAND FOR PROFESSIONALISM, RESPECT

AND INTEGRITY, AND THAT YOU EXPECT OTHERS TQ DO THE SAME.

G. INCLUDE SEXUAL ASSAULT QUESTIONS IN YOUR ANNUAL COMMAND
CLIMATE SURVEYS.

H. CONTINUE TO SUBMIT TiMELY AND ACCURATE REPORTS ON SEXUAL
ASSAULT INCIDENTS.

6. AS'A NAVY LEADER, YOUR ATTITUDE AND INVOLVEMENT IS CRITICAL

IN MAKING A DIFFERENCEIN THIS CHALLENGING AREA. [T BEGINS WITH
LEADERS'WHO MODEL THE RIGHT BEHAVIOR AND ATTITUDES, CREATE A
COMMAND CLIMATE THAT MAKES IT HARD FOR SEXUAL PREDATORS TO OPERATE,
"AND WHO R .Y AND CONSISTENTLY WHEN SEXUAL MISCONDUCT
OCCURS. OUR CORE VALUES AND NAVY ETHOS DEMANDS NO LESS THAN OUR
100 PERCENT EFFORT. OUR SUCCESS IN THIS AREA WILL SUBSTANTIALLY
STRENGTHEN QUR NAVY. , '

7. ADMIRAL WALSH SENDS #

BT

#0002
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04 January 2012
" Admiral,

Thank you for taking the time to review my clemency
package - I know you have an extremely busy schedule and I
appreciate your indulgence. I would like to offer the
following thoughts and factors for your consideration.

For twenty years I have selflessly served my country in °

- both peace and war, at home and abroad. I have tried to do.
my duty to my utmost. Like you, I have faced the stress and
terrors, the joys and exhilaration, the service and
sacrifice that come with senior leadership and command at
sea. Nothing in my life will compare with the experience of
leading my crew in the fight against piracy and terrorism,
the rescue of mariners about to be lost at sea, and facing
down adversaries in combat. Yet I remember too the pain of
long family separation, the loneliness of command, and the
anguish of lost or hurt shipmatés. These memories will
haunt me for the rest of my days.

Until recently, I thought I was handling these stressors
well at least as well as my contemporaries. My seniors,
peers, and subordinates thought so too, by all accounts.
But I was not. I was bottling up my fears, stress, and
emotional pain deep within, -using ever increasing amounts
of alcohol as my only coping strategy. I took every defeat
or perceived slight, every lost friend, every poor
. programmatic or policy decision, every frustration
personally, my only outlet for this stress being copious
amounts of alcohol. I. reasoned that to ask for any other
sort of help would be a sign of weakness and would ‘end my
career. I thought that by “self-medicating” with -alcohol I
could drown all my sorrows and be back at it the next day,
with only increasingly sever hangovers to flght through It
seemed to be an ideal solutlon :

Of course it was not - that thinking was the
rationalization of my alcoholic mind. I think only
suspected the reality of what was happening to me. ‘was
gradually losing control of my life as my drinking grew
increasingly worse and worse until I did the unthinkable; I
harmed two of my Sailors - people who I had sworn to
protect and whom I would have killed or died for under any
other circumstance. My actions were totally inexcusable and
my drinking is not in any way an excuse. But it is a reason

encLosurs (2)




“why” an otherwise good person and apparently effective
field commander could commit such a reprehensible act. I
have had to face the harsh reality that I am an alcoholic
and that I must get sober and make amends for my
misconduct,

In support of this éffort, I have done everything in my
power to accept responsibility and make restitution for my
actions. I have cooperated to the fullest extent'possible
to.minimize the expense and effort in the handling of my
case and te avoid any embarrassment or further harm to my
victims or to the Navy, Additionally, I am trying to take
advantage of every opportunity offered at the Naval
Consolidated Brig Miramar (NCBM) to better myself. I am
participating in all available treatment and self '
-lmprovement programs, including:

- Substance Abuse Education - ‘

- Substance Abuse Treatment Program

- Victim Impact

- Sex Offender Education

~ Sex Offender Treatment Program

- Situational Leadership: A Faith-based course in how
to resist temptation and help others to do the same by
example. : :
- Spiritual Journey A Falth -based 12 Step program
. - Inside Out Dads - 'a program de51gned to help improve .

parentlng skills.

- Behavioral Treatment Group counsellng designed to
help patients develop positive attitudes and deal with
complex emotlonal stresses in a healthy way '

I have also volunteered to be a Su1c1de Watch Team
mémber; I stand a four-hour watch in a 24-hour rotation to
ensure prisoners in distress do not harm themselves.
Additionally, I am learning to crochet in order to make
blankets for wounded warriors and undérprivileged children.
I have completed 2 blankets thus far. Admittedly, they '
aren‘t beautiful, but I am getting better. )

Equally importantly, I am doing everything humanly
possible to get and stay sober. I have over 9 moriths of
sobriety and ‘am looking forward to celebrating a year of
sobriety in April. The root of my problem was my
alcoholism, and I am determined to remain sober for . the
rest of my life. I -am taking the previously mentioned
Substance Abuse classes despite the fact that I already
completed the Navy’s Three Week Out-Patient Substance Abuse



Treatment Program (SARP) in MAY 2011. I attend one
Alcoholics Anonymous and one Narcotics Anonymous meeting -
every week here at the brig, and contact my sponsor (either
during a visitation or via phone) weekly at a minimum. I
have completed my initial 12 step work with him, and have
begun to sponsor another prisoner under his tutelage. My
sponsor is working with the San Diego AA Central 0Office to
provide additional books to those prisoners who need them,
and is lobbying the Clinical Services office here to let
“him start a second AA meeting weekly.

This is part of a passionate effort of mine to help
others avoid the mistakes I made. I am doing everything I
can while incarcerated to serve my community and especially
my fellow alccholics. ,

- Prior to confinement, I spoke at the Navy’s Point Loma
Inpatient Alcohol Treatment Program. I addressed a group of
50 Sailors and Marines who were in recovery during AA
speakers meetings, sharing my experience, strength, and
hope with them. , .

- I am. part1c1pat1ng in NCBM’s “Outreach” program, where I
speak to PREVENT, ADAMs, or other classes/groups of
Sailors/Marines about my experiences and the dangers of
substance abuse/alccholism.” I have been recommended for a
lower security classification (“Medium-Out”) so that T can
do this without being shackled. This recommendation has-

. been accelerated due to my performance and p051t1ve

attitude while here at the Brig,
- I have had an article published in PROCEEDINGS concernlng

alcoholism and ways to for others to av01d the pitfalls I
encountered.
- I am applying to San Diego State University in pursuit of
a MS degree in Social Work/PhD in Psychology so that T can
better help others struggllng with substance abuse issues.
Additionally, I am working with the NCBM Education :
Department to get permission to part1c1pate in an approved
California Drug and Alcohol Counselor program with the goal
of becoming a certified Drug and Alcohol Counselor.
- 1 have developed an inspirational wristband that I offer
to alcoholics to help the fight triggers or cravings, I had
-established a website and message board in support of this
effort prior to confinement; the site is dormant now but I
intend to revive it once free in order to continue my
outreach efforts, :
- I am writing a book about-my experiences to help others
be more aware of the dangers of alcoholism and the road to




recovery, I am committed to make a positive out of- thlS
negative experience through this effort.

I am doing my best but know I can do more if allowed. I
plead with the Judge in my case to try and let me serve as
an example to others with similar issues; I would like to

- make the same plea to you. I would be happy to speak to-
-Surface Warfare Officer School PCO/PXO/DH classes, or any
other forum deemed appropriate, about my experiences. I
fear that my struggles are not unique; sadly, one .needs
only to read the NAVY TIMES to see how many of my peers are
falling victim to the same traps., If a personal
presentation is deemed inappropriate or not cost effective,
I would be happy to make a video for the Navy discussing my
experiences and the dangers of substance abuse/alcoholism.

" Again, I am extremely passionate about helping others to
avoid the pitfalls that befell me. I have served my Navy
for 20 years, and would do anything you see fit to have me
do to continue to serve my country, my Navy, and especially
my Shipmates. '

i I would like to appeal to you as (b) (6)
As you can imagine, this experience has been an
incredible hardship on my young family. :

(b) ©)

‘We are selling my car to lower our insurance Dbl
and to get additional funds for our living expenses.
is returning to work to pay the bills, but
costs due to the




Admiral, I am doing little for the Navy or for society
in here, other than being a drain on resources. Meanwhile,
my family is suffering. I have learned the error of my
ways, and am getting the help I need to fully recover. I
have expressed my responsibility and remorse to the Navy
and my victims, and after being relieved of the finest
command a Captain could hope for, ending a promising
career, being publicly humiliated in the media, losing my
retirement, being dishonorably discharged and labeled a
convicted felon, and being separated from my young, and
loving -family, I feel that I have been punished enough. I
ask that you find it in your heart to lower my charges so
that I can start my life over and serve the public once
released, and to reunite me with my loved ones, who need me
'as@_ Once released, I know I can be
-, of tremendous value writing and speaking on the dangers of
substance abuse/alcoholism, and helping others to recover.
Please give me this chance to redeem myself

Before I wa onf
reconnect with (6)

e§? ctf;lly,’
JE;1B Wy 1e




(b) (6)
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5815
28 Oct 11

From: CDR Robert J. Crow, JAGC, USN, Trlal Counsel, Region
Legal Service Office Northwest

To: Commander, Navy Region Northwest

Subj: REPORT OF RESULTS. OF TRIAL BY GENERAL COURT-MARTIAL ICO
CDR 'JAY D. WYLIE, USN, XXX-XX-[QNC)

Ref: (a} R.C.M. 1101 (a), MCM (2008 Edition)
(b) R.C.M. 1103, MCM (2008 Edition)

"Encl: (1) Trial Counsel Feedback Information Sheet

1. "Pursuant to reference (a), notification is hereby given in
the case of United States v. CDR Jay D. Wylie, USN, a trial by
General Court-Martial occurring at Western Judicial CerUlt
Naval Base San Diego, San Diego, California, convened by '

Commander, Navy Region Northwest.

The trial by General Court-Martial in the subject case was
completed on 28 October 2011. The forum for this General Court-
Martial ‘was by military judge alone.  The presiding military

. judge was CAPT Carol J. Gaasch, JAGC, USN; the detailed trial
counsel was CDR Robert J. Crow, JAGC, USN; the assistant trial
counsel was LT Patrick K. Korody; the detailed defense counsel
was CDR Marcus N. Fulton, JAGC, USN; and the civilian defense

counsel was Mr. Jeremiah J. Sullivan, III.

2.

— e

©-'3.  -The pleaé and findings were as follows:

e o - ' ' _ S
| CHARGES | . : . | PLEAS| |FINDINGS |
e + ) B e
‘Charge I: Violation UCMJ Art. 92 : . . NG W/D
Specificatibn 1: (DIBRS CODE UCMJ O92—A3): Did, at " NG W/D

or near Victoria, Seychelles, on or about 1 January
2011, violate a lawful general order to wit:

" OPNAVINST 5370.2C, Navy Fraternization Policy, dated
.26 April 2007, by wrongfully engaging in unduly
familiar conduct that did not respect differences in
pay grade or rank with Ensign m_ -
U.S. Navy, to wit: rubbing her shoulders, leaning ’

against her and pinning her to. a bar, requesting that
she kiss him, attempting to kiss her, putting his hand.

ORIGINAL




" ORIGINAL

Subij:
(b) (6)

CDR JAY D. WYLIE, USN, XXX-XX-
up her dress and inside her undérwear, rubbing and
digitally- penetratlng her vagina with his hand and

fingers.
Specification 2: (DIBRS CODE UCMJ 092-A6): Did, at
or near Victoria, Seychelles, on or about
1 January 2011, violate a lawful general order to wit:
SECNAVINST 5300.26D, Navy Sexual Harassment Policy,
dated 3 January 2006, by committing sexual harassment
as defined therein by wrongfully making unwelcome
sexual advances and making unwelcome sexual contact
with Ensign [(JX@) U.S8. Navy, to wit:
rubbing her shoulders, leaning against her and pinning
her to a bar, requesting that she kiss him, attempting
to kiss her, putting his hand up her dress and inside
her underwear, and rubbing and digitally penetrating
her vagina with his hand and fingers. _
Specification 3: (DIBRS CODE UCMJ 092~-A3): Did, at
or near Naval Magazine Indian Island, Washington and
on board USS MOMSEN (DDG 92) on or about '
25 April 2011, Violate a lawful general order to wit:
OPNAVINST 5370.2C, Navy Fraternization Policy, dated
26 April 2007, by wrongfully engaging in unduly '
familiar conduct that did not respect differences in
pay grade or rank’ with Engineman Fireman [(QK@)
U.S. Navy, to wit: brushing his hand on her
~ shoulder, requesting that she come home with him,
placing his hand on the small of her back, escorting
her to his cabin, grabbing her shirt,  kissing her,
placing his mouth on her vagina, plac1ng his finger(s
inside her vagina and anus and telling her “I'm so
hard right now” or words to that effect.
.Specification 4: (DIBRS CODE UCMJ 092-A6): Did,
or near Naval Magazine Indian Island, Washington and
on board USS MOMSEN, on or about 25 April 2011, _
violate a lawful general order to wit: SECNAVJINST
5300.26D, Navy Sexual Harassment Policy, dated
3 January 2006, by committing sexual harassment as
defined therein by wrongfully making unwelcome  sexual
advances and making unwelcome sexual contact with .
Engineman Fireman (QIGHNS WEEEE o.s. vavy, to
requesting

wit: brushing his hand on her shoulder,

ORIGINAL

s)

REPORT OF RESULTS OF TRIAL BY GENERAL COURT-MARTIAL ICO

NG

NG

NG

W/D

W/D

- W/D




ORIGINAL

Subj: REPORT OF RESULTS OF TRIAL BY L COURT-MARTIAL ICO
CDR JAY D. WYLIE, USN, XXX-XX C

that she come home with him, placing his hand on the
small of her back, escorting her to his cabin,
grabbing her shirt, kissing her, placing his mouth on
her vagina, placing his finger(s) inside her vagina
and anus and telling her “I'm so hard right now” or
words to that effect. . ' :

Charge IIL: Violation UCMJ Art. 93 NG W/D

(DIBRS CODE UCMJ 093---): At or - NG . W/D
anuary 2011,

‘U.S. Navy, a

Specification 1:
near Victoria, ‘Seyc
did maltreat Ensign
person subject to his orders, by rubbing her

‘shoulders, leaning against her and pinning her to a
bar, requesting that she kiss him, attempting to kiss
her, putting his hand up her dress and inside her
underwear, and rubbing and digitally penetrating her
vagina with his hand and fingers.

Specification 2: (DIBRS CODE UCMJ 093---): At or NG W/D
- near Naval Magazine Indian Island, Washington and on : :
board®USS MOMSEN, on or about 25 April 2011, did -

maltreat Engineman Fireman -U S.

Navy, a person subject to hlS orders, by brushing his
hand on her shoulder, requesting that she come home

- with him, placing his hand on the small of her back,

escorting her to his cabin, grabbing her shirt,

- kissing her, placing his mouth on her vagina, placing
his finger(s) inside her vagina and anus and telling
her “I'm so hard right now” or words to that effect.

Charge III: Violation UCMJ Art. 120 } G

(Rape). (DIBRS CODE UCMJ 120-Al): G G

Specification 1:
Did, at .or near Victoria, Se
1 January 2011, cause Ensign

U.S. Navy, to engage in 'a sexual act, to wit:
pénetration of her vagina with his finger, by using
strength sufficient that she could not avoid or escape

‘the sexual conduct.

Specification 2: (Aggravated Sexual Assault by Bodily

Harm) (DIBRS CODE UCMJ 120-C2): Did, at or near
Victoria, Seychelles( on or about 1 January 2011,

ORIBINAL
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REPORT OF RESULTS OF TRIAL BY GENERAL COURT-MARTIAL ICO
CDR JAY D. WYLIE, USN, xxX-xX-BDI3)

cause Ensin [ONCHNEE SN v.s. vavy, to

engage in a sexual act, to wit: penetration of her
vagina with his finger, by causing bodily harm to wit:
pushing her up against a bar so that she could not

Subj:

move.

Specification 3: (Aggravated Sexual Assault by Using . ,
Threats) (DIBRS CODE UCMJ 120-Cl):. Did, on board USS -
MOMSEN, at or near Naval Magazine Indian Island, ' » {
Washington, on or about 25 April 2011, cause Engineman !
Fireman [(JK(E)] B v s vavy, to engage in a ' , {
sexual act, to wit: penetration of her vagina with his ‘ [
finger, through abuse of his military rank, position : |
and authority, creating an implied threat to . _
negatively affect the military career of Engineman , h . ' j

Fireman _ - U.S. .Navy, if she did not |
- _ |

comply. - : _ _

Specification 4: (Abusive Sexual Contact by Using -
Threats) (DIBRS CODE UCMJ 120-H1): Did, on board USS _ - o |
MOMSEN, at or near Naval Magazine Indian Island, : ' T
Washington, on or about 25 April 2011, cause Engineman . : _ ,

‘Fireman [(JY@) B v s vavy, to engage in

sexual contact, to wit: penetration of her anus with
his finger, through abuse of his military rank,
position and authority, creating an implied threat to

negatively affect the military career of Engineman
rirenes (NG v-s- vy it she cid not
comply. . e T e

Spe01f1catlon 5: (Abu51ve'8exual Contact by'USing
Threats) (DIBRS CODE UCMJ 120-H1): Did, omr board USS

MOMSEN, at. or near Naval Magazine Indian Island,
on or about 25 April 2011, cause Engineman

‘Washington _
Firemanm—u.s. Navy, to engage in
sexual contact, to wit: placing his mouth on her
vagina, through abuse of his military rank, position

and authority, creating an implied threat to
negatlvely affect the military career of Engineman

Fireman [{ - U.S. Navy, if she did not

comply

ORIGINAL
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Subj:

' CDR JAY D. WYLIE, UsSN, xxx-xx-QIGQ
Charge IV: Violation UCMJ Art. 125 _ : NG W/D
Specification: (DIBRS CODE UCMJ 125A): Did, on board NG W/D

USS MOMSEN, at. or near Naval Magazine Indian Island,
on or about 25 April 2011, commit sodomy

. Washington,
with Engineman Fireman [JYE) B v s vevy,

by force and without the consent of the said Engineman
Eireman(b)(G) U.S. Navy.

Charge V: - Violation UCMJ Art. 133 a ‘ G G

Specification 1: (DIBRS CODE UCMJ 133D): Did, at or G
near Victoria, Seychelles, from on or about

31 December 2010 to 1 January 2011, wrongfully and.
dishonorably become publically intoxicated in front of
members of his crew, make unwanted sexual advances and

engage in an unwanted sexual contact w1th Ensign

OICHES BN -5 a7y, = junior officer

under his command.

Specification 2: (DIBRS CODE UCMJ 133D): Did, on ~ G - G
board USS MOMSEN, at sea, on or about February 2011 :
' 1d dishonorably encourage Ens:.gn@x@-
U.S. Navy,. a junior officer under his
under his command, not to report an incident in which
‘he had sexually assaulted her on or about :
.1 January 2011 whlle on liberty at or near Vlctorla,
~Seychelles

Speclflcatlon,3: (DIBRS CODE UCMJ 133D): Did, at or ~ G - G
near Naval Magazine Indian Island, Washington and on ,
board USS MOMSEN, on or about 25 April 2011,
wrongfully and dishonorably become publlcally
intoxicated in front of members of his crew, make
unwanted sexual advances and then, inside his cabin,
engage in unwanted sexual conduct with Engineman -

Fireman {(JRE B v Navy, a junior

enlisted sallor under his command

4. Any preferred charge withdrawn before trial: None.

ORISINAL
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REPORT OF RESULTS OF TRIAL BY GENERAL COURT-MARTIAL ICO
CDR JAY D. WYLIE, USN, XXX-XX-[GIQ) :

The following sentence was adjudged:

5.
Punitive Discharge: Dismissal
Confinement: 10 yrs
Reduction: ‘N/A
Forfeitures: .Total
Fines: None
Other: None
6. Date sentence adjudged: 28 October 2011. Adjudged
forfeitures, automatic forfeitures, and adjudged reduction in
(14 days

grade, if any,
after date sentence was announced)

become effective on 11 November 2011
unless indicated otherwise:in

paragraph 9, below, or unless written notice of deferment by the
convening authority is received by authorities with :
responsibility for the accused’s service and pay records.

Absent pertinent direction to the contrary in paragraph 9,

below,

or such written notice of deferment, action by those

authorities in this case giving effect to the adjudged and

automatic sentence,
date in this paragraph.

when applicable must -occur by the second .
Trial counsel must be provided with

originals of such written approved deferments for 1nclu51on in

record of trial in accordance with reference

7.

(b).

Automatic forfeitures apply.

(forfeltures of all pay and allowances

while confined)
*Per the pretrial agreement
forfeitures will be deferred and waived

and shall be pald to the accused’

GCM X

dependent.

Credits to be applied to confinement, if any:
a. Pretrial Confinement.: . None.
b. Judicially-ordered credits: None.
g None.

c. Total Credits:

ORIGINAL

all automafic



Subj:

9. There was .a pretrial agreement in this case.

“ ' ORIGINAL

REPORT OF RESULTS OF TRIAL BY GENERAL COURT-MARTIAL ICO
CDR JAY D. WYLIE, USN,; XXX-xx-[{QKQ)

It had the

following affect on the adjudged sentence:

a.

10. Clemencybrecommendation made by the military judge:

. 11. Upon convening authority’s action in this case,
offender notifications may be required per 42 U.3.C. Section

14071:

'12. DNA processing is required.
' : i

13. Please complete enclosure (1)

command,
converiience.

‘Distribution (w/o enclosure)

This Agreement constitutes my request for,
Convening Authority’s approval of, deferment of all

Confinement: May be approved as adjudged. However, all

confinement in excess of 42 months will be suspended

for the period of confinement adjudged plus 12 months
thereafter, at which time, unless sooner vacated, the
suspended -portion will be remitted without further
action. The period of suspension will begin on the

date when the Convening Authority acts on the sentence.
and the

confinement suspended pursuant to the terms of this
Agreement. The period of deferment will run from the
date of adjournment of the court-martial until the date
the Convening Authority acts on the sentence.

None.

sex

NO, X YES.

Tifie 10 U.S.C. section 1565. -

-and return it to this

attention Senior Trial Counsel at your -earliest

Commander, Navy Region Northwest
- Military Judge ‘

~Trial Counsel Case Flle

' Defense Counsel

Record of Trial

Applicable PSD

ORIGINAL



. DEPARTMENT OF THE NAVY

COMMANDER DESTROYER SQUADRON NINE -
UNIT 25088
FPO AP 86601-4712

5800
Ser 00/126
17 Aug 11

'From: Commander, Destroyer Sguadron NINE

To: Commander, Navy Region Northwest

Subj: RECOMMENDATION FOR TRIAL BY GENERAL COURT-MARTIAL ICO

" DR JAY D. WYLIE, UsN, xxx-xx[(JN() 1110
Ref: (a) R.C.M. 401, MCM (2008 edition)

Encl: (1) Charge sheet
' (2) Investigative reports and witness statements

(3) -Unconditional waiver of Article 32

1. Enclosures (1) through (3) are forwarded per reference (a)
with the recommendation that Commander Wylle be brought to trlal

by general court-martial.

2. All charges are contained within enclosure (1). In summary
they include specifications of violations of lawful general

.orders, cruelty and maltreatment of subordinates, rape and

aggravated sexual assault, forcible sodomy, and conduct unbecoming

an officer. Commander Wylie’s unconditional waiver of his right
to an article 32 investigation of these charges is contained as

enclosure (3).
- warrants trial by general court-martial.

3. Command p01ﬁt of contact for this case is LCDR Michael
He may be reached at (425) 754-9571 or-

Montgomery .
03)(6) for 1nformatlon and a581stance

C. A. HOTTENROTT

It is my opinion that the severity of the charges



22 Aug 11

MEMORANDUM

Staff Judge Advocate, Navy Region Northwest

From:
To: Commander, Navy Région Northwest
Subj: RECOMMENDATION PURSUANT TO ARTICLE 34, UCMJ, FOR TRIAL BY
) GENERA T-MARTIAL IN THE CASE OF CDR JAY D, WYLIE USN,
XXX-XX 1110 .
Ref: (a) Article 32, UCMJ
(b) R.C.M. 406, MCM (2008 Ed.)
(c) Article 34, UCMJ
Encl} (1) Commander, Destroyer'Sqﬁadron NINE, ltr 5800

of 17 August 11
2) Charge Sheet
3) Article 32 Investigation waiver
4) NCIS Report of Investigation (Interim) of 4 May 2011
5)
6)

NCIS Report of Investigation (Interim) of 15 June 2011
of ‘12 Aug 2011

P T e T

NCIS Report of Investigation (Interim)

1. Enclosures (1) ~through (6) were- recelved by the Staff Judge
- Advocate for Navy Region Northwest on 18 August 2011.

2. Enclosure (1) is a letter‘from Commander, Destroyer Squadron

.NINE forwarding -enclosures (2) through (6) and recommending referral

‘of the subject case to a General Court-Martial. Reference (a)
requires that before any charge is brought to a General Court-

. Martial, it must first be investigated unless. the accused waives the
-investigation. Enclosure (3) is the signed waiver of the accused's

right to this investigation. o - Lo

3. References (b) and (c) require that before any charge may be

referred to trial by General Court-Martial,

the convening authority to his staff judge advocate for

consideration and advice. Accordlngly,

for your consideratiomn.

4. Charges and Specifications.

a. Enclosure (2)
on 15.August 2011. The consolldated charges are as follows:

4 Specifications;-2

o Art. 92 (Violation of lawful order)
2

specifications of violating Navy Fraternization policy;
specifications of violating Navy Sexual Harassment policy

Sl SR — T s e S . o -  ——

it must be submltted by

this memorandum is submitted

is the original charge sheet and was preferled

T —
——



MY

- ) . .
Subj : RECOMMENDAbeN PURSUANT TO ARTICLE'BQ UCMJ, FOR TRIAL BY
GENERAL COURT-MARTIAL IN THE CASE OF CDR JAY D. WYLIE, USN,

XXX -XX (b) (6)ENEEs

- Art. 93 (Maltreatment) 2 Specifications.

gexual assault, and other sexual

misconduct) 5 Specifications; 1 specification of aggravated
sexual contact by using physical violence, strength, power or
1 specification of abusive sexual contact by

causing bodily harm; 1 specification of aggravated sexual

assault by using threats or placing in fear; and 2
specifications of aggravated sexual contact by using threats

- Art. 120 (Rape,

restraint;

or placing in fear.
- Art. 125 (Sodomy) 1 Specification.

2 Specifications.

- Art. 133 (Conduct unbecoming an officer)

5.: Conclusions.
The charge and specifications allege. offenses under the

UCMJ ;

‘ ‘b. The allegations of the offenses are warranted by the
evidence. submitted in enclosures (4) through (6); ‘

‘c.. A court- m*vtlal would have jurlsdlctlon over the accuseu
and the offenses. : . -

6;.»Recommeﬁdations.
-~ a. I concur w1th Commander, Destroyer Squadlon NINE. and
reoommend that the charges and spe01f1catlons as recommended be

referred to a General Court- Martlal

7. 1If you concur in my recommendation, please sign the indicated
blocks on the charge sheets referrlng the charges and a85001ated

'spec1f1catlons to trial by General .Court- Martlal

Very respectfully,

D. E. RIEKE
~ LCDR, - JAGC, USN

2
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15 Aug 2011

From: CDR Jay D. Wylie

To: Commander, Navy Region Northwest

Subj: UNCONDITIONAL WAIVER OF ARTICLE 32 PRETRIAL INVESTIGATION
ICO U.8. v. CDR Jay D, Wylie, USN

Ref: (a) R.C.M. 405 o

(b} R.C.M. 804

1. I am the accused at an Article 32, Uniform Code of Military
Justice, investigation ordered by the Special Court-Martial
Command, to investigate the charges and specifications

preferred.

2. I have thoroughly discussed the charges and specifications’
contained on the charge sheet with my defense counsel Mr.
Jeremiah J. Sullivan, III.

My defense counsel has advised me of my rights in accordance
to havé an Article 32, Uniform Code of

including:

3‘
with reference {a), )
Military JustiCe Investigation,

a. the right to be informed of the charges under

investigation;

~b. the right to be informed of the identity of the accuser;

c. except in circumstances described in subsection (b)(2)

of reference . (b), the right to be present throughout the taking

of evidence;
d. the right toibe_represented by counsel;

. e, the right to be informed of the witnessee_and other’
evidence then known to the investigating officer;

£. the right to- be informed of the purpose of the

investigation,

g the right to be informed of my right ‘against self-
incrimination under Article 31, Uniform Code of Military

. Justice,

h the right to cross—examine witnesses who are produced
under subsection (g} of reference (a);

———
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‘

. UNCONDITIONAL WAIVER OF ARTICLE 32 PRETRIAL INVESTIGATICN

Subj:
: JCO U.5. v. CDR Jay P. Wylie, USN.
i. the right Lo have witnesses produced as provided for in
subqectlon (g} of reference (a);

" . j. the right to have evidence, including documents or
physical evidence, within the centrel of military authorities

produéed as provided under subsectien (g} cf referenge {(a);

k. the right te present ahYthing in defense, extenuation or
1+1gdLlon for consideration by the 1nvest1gatlng ozflcer, and,

1. the right to-make a~5tatement in any form.
4. I understand: (1) that an-Article 32, Unifcrm Code of
Military Justice dinvestigation, unless waived by me, is an
‘essential requirement before the charges and specificatians can
be referred to 'a general court-martial; (2) that if I waive my
right to an Article 32, Uniform Code of Military Justice
investigation, there is & strong possibility that the charges
and specificaticns brought against me will be referred to a
general court-martial; and, (3) I am. subject to the maximum
‘jurisdictional punishment if I am found guilty of the charges
and specifications contained in the charge sheet : '

5. 1In accordance with subsection (k) of reference {a), it is mny
decision voluntarily to waive my right to an Article 32

investigation in this case.

\MMQOMV-’/{\{

CCHR daY D.-WYDIE

DATE: ?S'ﬁ‘yp@ /]

WITNFSS

IAH J SULLIVAN, I7I
I TLIAN DEFENSE COUNSEL

parE: /S ApC Zfdi)-

T ———



FASN

Qe

" DEPARTMENT OF THE NAVY
NAVY REGSON NORTHWEST
1100 HUNLEY ROAD
SILVERDALE, WASHINGTON BB315-1100

15 Sep 2010

'GENERAL COURT-MARTIAL CONVENING ORDER 02-10

Pursuant to authority contained in paragrapb 0120a, Judge
Acdvocate General of the Navy Instruction 5800.7E of 20 June
2007, a general court-martial is hereby convened with the

following members:

MEMBERS

, NC, U.8. Navy;

-Commander, Constance E. Hymas
Commander Lori J. Martinelli, NC, U.S. Navy;

Commander Brian T. Bialek, U.S. Navy;

Lieutenant
.Lieuténant Commander Rix A. Boonycbhas, U.S. Navy;
Lieutenant Commander Timothy S. Hunt, U.S8. Navy;

" U.8. Navy; '

Brian F. Breshears,

Lieutenant
Lieutenant David M. Chaney, U.S. Navy; '
Lieutenant Benjamin:W. Fischer, U.S. Navy;
Lieutenant Aldebaran K. Imperatore, U.S. Navy;
Lieutenant Junior Grade Todd M. Beatty, U.S8. Navy;
Ensign Alexsandra T. Reed, U.S. Navy, and

UJS. Navy.

Chief Warrant Officer Dwight D.N. Baker,

BM

D. T. BIESEL
.Redr Admiral, U.S. Navy

Commander,

" CERTIFY TO BE'A TRU'E COPY

DLl b

D. 0. HILTON

Navy Region Northwest

—_—



PROCEEDINGS OF A GENERAL COUR‘I’—-MARTVIAL

[The military judge called the Artiqle 39(a) session to order at
Région Legal Service 0Office Southwest} San Diego, Califo?nia, at 0907
.‘hours, 28 October 2011, .pursuant to the following orders:]

[Generél Coﬁrf;Martial Converiing Order Numbexr 02—16, Commander, Navy

Region Northwest, dated 15 September 2010.]

[END OF PAGE]



MJ: This general cburt—martial is called to order at Naval Base

San Diego, in the case of United States versus Commander Jay D.

Wiley, United States Navy.

Trial Counsel; would you please state the jurisdictional
data for the .court-martial, followed by your gualifications?

TC: Yes, Your Hcnor.

This couft is coﬁvened by Commander, Navy Region Northﬁest,
by General Court—Ma;tial Convening Ofder 2416, datgd 15 September
2016, copies of which have been -furnished to the militaryrjudge,
defense coﬁnsel, the accused,'coﬁrt reporter for inserticn into the
récord of‘triai, There'are no modificaﬁions'or corrections to thé i
convening order. - '

7 The'general naturerof the charges are: violations of
V‘Uniform Code of Militéry Juétiqes A;ticies 92, 93, 120, 125 and 133,

| Thgrchafges wére-brefeffed”oh‘iS Auéhst 2011'by;LN2
Samantha Garrity, Uﬁited States Naﬁy, a person subject té the Uniform
Code of Military Justice; they were sworn beforé an officer |
authorized to adminiétér'oaths; and have beén properly beeﬁ referred
to‘ﬁhis Court—ﬁartiai‘for trial bnyommanderl Navy Region Norﬁhweét,
the Convening-authofity. TheiArticie'BZ inyestigation in thié,éase
was Qaived'by the accused.

MJ: 2nd I understand there's a written waiver, and that’'s been

provided to the court?



TC: It has, Your Honor.

MJ: As well as the Articié 34 advice?

TC: That's corréct, Your Honor.

MI: You may continue.

TC: The charges.have nof been referred tolany other court than
that reflected on the referral bléck of the‘charge sheet,

The charges were served on ﬁhe accused on 31 August 2011;
the 5-day ﬁaiting period has expired; |
| .The accused and tﬁe following persons detailed. to tﬁe.

court-martial are present:
. o -
CAPTATIN CAROLEJ. (GAASCH, JAGC, U._S._ ‘NAVY, MILITARY JUDGE;

COMMANDER ROBERT J. CROW, JAGC, U.S. NAVY, TRIAL COUNSEL; .
LIEUTENANT PATRiCK K. KORODY, JAGC, U.S. NAVY, ASSTISTANT i

TRIAL COT'JNSEL;] | |
 COMMANDER MARCUS N. ‘FULTON, 'Jp;.G-c,"U.'s. 'NAVY, DEFENSE -
COUﬁS;E'.L; .ana : ' ' . o _ /
. JEREMIAR J. _S'ULLIVAN, IIT, CIVILIAN DE:EL\fSE COUNSEL:. r

I should state that Mr. Sullivan has not been detailed but
. is here in court as Civilian Defense Counsel.

. The members are absent.

Mr. Juan Lopez has been detailed as court reporter for this

" court-martial and has previously been sworn.



The‘members‘of the prosecution have been detailed td this
court-martial by Commanding Officer, Region Legal Service Qffice
Nortthst in Bremgrton, Washington. We are qualified and certified
under Article 27{b) and sworn under Article 42(a) of the ucMdT .
Neither Lieutenant'Kérody nor myself have acted in any manner which
might .tend to¢ disqualify us in this court—maftiél. |

MJT: Thank vyou.

And Commander Fulton, would you please state by whom youA

have been detailed, your legal'quélifications and status as to

oath----
»DC; Yes, ma'am.
MT: —;——and whether you have acted in any disqualiinng manner?
:DC; Yes, mafam. o
T am qualified and certified under Article'27(b) of the
"ﬂéMﬁ ahd'sworﬁfuﬁdef'42(§7: -1 héve detailed myself to this_éase.in

my capacity as Cqmménding Officer, Naval Legal Service Office
NOrthWeétﬁ and I have not acted in any manner which might tend to
diséualify me in this case. |
‘MJ: Thank you. And has any other defense counsel been detailed
to the case? |
DC:.No, Your Honor.

MJ: Has any-ipdividual military counsel been sought?

DC: "No,  Your Honor.



MJ: Thank you. 2and I note we do have a civilian counsel here:

Mr. Jay Sullivan.

Mr. Sullivan, would you please state youf full name} vour
legal qualifications and your business address? 2nd I will note that
we do have vour notice of abpearance'on record; that’'s been marked as

appellate Exhibit IT, but if you could state it orally, as well.
CDC: fes, wy full_naﬁe ig Jeremiah J. Sullivan, IIT.
address is 2404 B?oédway, San Diego, California 92102. My office
phéne is afea éode 619-578-5958. I am alsd cértified with 27 (b) aﬁd
.ﬁreviously swan under 42fa) of the UCMJ, and I'm admitted to |
"pracﬁice law in the state of Caiifofnia. - o
| M3: and you'‘re in good sténding with that bax?

CDC:  Yes, I am, Youxr Honor. |

MJ: 1'11 Swear you in at this time.
'[Thé éi&iiian defeﬁsé counsel was sworn.] -

MJ: And are you Commandex Jay D. Wiley, the accused in this

case?

ACC: Yes-~-vyes, ma'am.
' o4

MJ: and Commander Fulton,

‘appropriate uniform with all awards and decorations to which he is.

entitled?

DC: He is, Your Honor. Those include the Meritorious Service

Medal, two awards; Navy Commendation Medal, two awards; Navy

My office

is £ke Commandexr Wiley attired in the



Achievement Medal, four'awards; Joint Meritoribus Unit Commendation;
the Navy Unit Commendation; the-Meriﬁoridus Unit Commendation, four
awards; the Battle "E", three awards; National Defense Service Medal,
two awards; Armed Forces Expeditionéry Medal, two awards; Glecbal War
Againsp Terrorism Expeditionary Meda1; Giobal War Against Terrorism
Servicé Medal; Armed Fdfces Service Medal; Humanitarian Service
Medal; Sea Serviée Deploymené Ribkon, six awards; Expert Rifle;
Expert Pistol; and Surface Warfgre Officer gualification, ma'am.

MJ: Thank Qoﬁ. You may all be séaﬁed, -
-[All persons did as directed;] |

MJ: Commander Wiley, T
out, you may remain seated ﬁnless I direct'you ﬁo stand or your
_counsel'advises you to: |

ACC: Aye, aye, ma'am,

MJ: You have the right to be‘repreéented'iﬁ this douft—maftial"rw

'by Cémmandef Fu1ton, your-detailedrdefeﬂse counsel. Ypu also‘have:
the right to be represented by military counsel of your‘own . |
selectioﬁ, provided that the counsel-that you"réqﬁest ig reasocnably
avéilable.' Now, if vou were represented by militéry counsel of your
own selection, then your deﬁailgd counSel Commander Fulton, would
normally be.excﬁsed; howevér, yvou could fequest that hé cbntinue to

represent vou along with the counsel you selected. In that case, the

T do appreciate your rising. From here on



detailing authority would have the sole discretion to either grant or

deny that request.
Do you understand these rights?
ACC: Yes, Yoﬁrlﬂonor..

MJ: Now, all mil--all military defense counsel are provided to

you free of charge.

Do you understand this?

JACC:  Yes., Yes,-Your Honorﬂ

MJI: In addition to your military defense counsel, you :have the

right to be tepresented by civilian counsel, but at no expense to the
United States, meaning you'd have to pay for it yourself. Civilian

counsel may represent you alone or along with your military defense

éophsel.r ’
Do you undéfstand_this?_'
‘ACCi fes,-Yoqr“Honorf |
.'MJ} Do you have any qqestions ébout your-rights to counsel?
ACC: No, Your Honor. | |

By whom do you wish to be represented?

MJ :
SACC: I'd iike Mr. Sullivan and Coﬁmandér Fulton to fepresent
me. _
| MT Ve;y well. - Do you wish to be :epresented by any‘other

attorney,'either military or civilian?

ACC:‘ No, Your Honor.



MT: I have been detailed to this court-martial by myself as the

Senior Military Judge of the Western Judicial Circuit, Navy and

Marine Corps Trial Judiciary, San Diego office. I am certified and

sworn as a military judge in acco;dance with Articles 26(b)'and (¢),
and 42{a) of‘the_UCMJ; I will not be & witness for either side for

this case, and I am not aware of any matter that I believe may be a

ground for challenge against me.

Howéver, do counsei for‘eithér'sidé wish to voi; dire or
challenge_tﬁe ﬁilitéry judge? | |
-TC: The governmént doeS»not, Your Honor,
- DC: No, Your Honor. |

MJ: Very well.

Commathder Wiléy, you have the right to bhe tried by aAcourt—
martiél composed of members: ifrydu were found guilty of:an bffense[
the membefs would also.aeﬁerminé thé.apﬁropriaté Séntgnce.: |

You-méy alsé reqﬁest to be ﬁriéd‘by the military judge
glone.A If_that':equeét is approved, I would determine your gui;t‘or

" innocence, and if you were convicted of aﬁy offensé,.I woﬁld
determine the appfopriate.sentence.‘_
- Do you understand these rights?

ACC: Yes, Your Honor.

MJ: Have you discussed these choices with your counsel?

ACC; Yes, Your Honor.



MJ: Do yvou wish to be tried by a court composed of members or

by military judge alone?
ACC: Military judge alone, Your Honor.

MJ: Now, are you regquesting trial by military judge alone as

part-of a pretrial_agreement that you have with the Convening

Authority?

ACC: Yes, that’s correct.

MJ: Did anyone force you to give up your right to a trial by

members ?
_ACC: 'No. No, Your Honotr.

MT: ‘Your request for trial by military'judge alone is.appfoved,
and.this court?martial is assemble&. | |
I have had a cduple Sf 802 confereﬁces witﬂ counsel :
The first one was a teiephonic 8027 all counsel‘were
r'presenthoﬂ ﬁhe pﬁoh¢; the'éccuééd Qas not present. That was on
12 October 2011. We primafily discussed scheduling of the.trial.
All parties qéncurred with tria; to commence today. We discussed

genéral logistics for the trial, particularly considering that all of

the military counsel were coming from out of town. We also briefly

discussed possible issues regarding intoxication of the accused at.

the time of the alleged offenses.

Then I had an in-persoh conference--802 conference--with
counsel in my‘chambers vesterday. It was fairly lengthy. All

3

T —



counsel were presgsent; again, the accused was not present. We

discussed the 32 and 34--the written waiver of the 32 advice and the

: Voot .
i .
34 advice that had been proﬁéd. We discussed a number of

administrative matters and logistical issues. There was some

!

discussion about the stipulation, and I believe all those matters

have been worked out. The stipulation has been signed; I've had an

opportunity to review it.

The 133 offenses were discussed at length; those are

conduct unbeéoming an officer--officer and a gentléman. 1 ﬁaa
requested Vialemail that counsel provide me with propbsed elements
for the 133 offénses7 and they did that, and that has been maiked as
Appellate Exhi5i£ I; T alsc expressed a concérn that ;he ﬁefminal

element, conduct unbecoming an_officer and a gentleman, had not been

alleged. Although I know that has been accepted practice in milita:y )

Jjurisprudence from itS'incéption,'in'1ight"of~the‘direction I believe
our appellate courts are going,.I expressed a concern as to whether

that would still state an offeﬁse, realizing that it is a different

analysis than 134.

As a result of that, the government moved in our 802, not--

not in writing, just orally, t¢ amendment-Mr. Sull--to amend it to

allege those terminal elements.

Mr. Sullivan, I understand you have no objection; is that
‘correct, to that amendment?

10



CDC: No objection. I've discussed it with Commanderrwiley, no

objection.
MJ: Very well. So the charges have been amended to reflect the

terminal 133 element, accordingly.

We also discussed the--the elements for the three 133
offenses.. I épp;eciéte_cognéei getting together and--and agreeiﬁg on
the eiements; however; after--after our lengthy discussion, I‘think
all sides agree--it's my intention and the parties agreed that I |
would treat this as a novei 133 offense since_it was not--the way
they were'alleged-there was no épecific enumerated offensé'that
applied to any of the a;leged 133 offensés. So tﬁat’s'whét I ‘have
done, and when I get torthe elements we'll go ovér that.

I discussed with the parties their position on whether they
believed any of the épécifiéations were ﬁultiplicious; and T will
-ﬁold-that discﬁésionrto a later timé'thé we've goﬁe ﬁﬁrcugh-‘
‘providenéy. |

"Aééiﬁ, we discussed issues‘iﬁvolving voluntary
intoxication,.aéwéll_as any possible psychological issues. I was:
informed by thée parties that an R.C.Mf;706 board had not been
conVened.‘ Both sides ipdiéated for various reasons they didn't ﬁhinﬁ
one was‘necéssary. I will get inﬁo that in mbre‘detail, as Qéll, at
the aﬁpropfﬁgte Eime if it ‘appears to be nééessary once we've gone

~through providenqy and/or the sentencing pIocess.

11 .



There is also a request by the defense to take a--possibly
take a witness out of order because there was a--a limited timeframe

that he was avallable.

I believe that was Commander Cunha, is that' correct?

CDC: That is correct, Your Honor; he'll be available at 11.

MJ: He's available until 117

CDC: At--at 11, I had told him to report here to the----

MJ: 0Oh, but--but then he haéito leave by noon is my

understanding?
CDC: Correct, Your Honor.
, . ggw o, L
MJ: Is there any objecticn the government if we--1f 1t's
4necessafy to take him-out of order?

s

‘TC; No, Your Honmor.
MJ:l'SO-I;;I'indicated_to the defense absent no objéctipn from.
the governﬁeﬁﬁ thatjl1wéuid do phét, so if we're mnot to:gﬁdefénse
- case by thatltime just remind ﬁe, M;: Sullivan, and'we{ll,take him
when we need ﬁo.

Finélly, I received an email this mo:ning from a Ms. Ellen
Sattler-Harpin on beha;f of Commander Wiley, and4—and while I E
‘appreciate ﬁs.-SatlerQHarpip's concern and-thé_effort she tqok te
send me ‘an email[ as thé parties know, I cannot consider anything in
this'caée that has not 5een:§fferéd and approp—ééppropriatély

, , , - - i#; o
received into evidence in open court. So I forwardedv%n to counsel,

12



notified them that I would not comsider it unless one side or the
other did offer it into evidence and it were, in fact, received into-

evidence.

211 right, I believe that summérizes the 802 conferences
that we've had.

Would either side, starting with the government, 1s there
| anything you would like to correct or amend, or is there anything
else you would like to add?

-TCf No, Your'Honor, I think that féirly gets it.

One guestion, though: the email letter from Ms. Saplér—;
Hérpini—and I know the defense inteﬁds to offer an exhibit similar to
what was iﬁ there--is that marked as an appellate-exhibit‘as_part'of_
the record or----

MI: Well----

Té: I--I don’'t see thé,ﬁeed'to,ibut‘I just Qasn't éﬁre*if——q~

MJ: I--I won't do ;hat unless eithér side requests that I do
it. |

CDC: lI—I—QI'm'going.td request at tﬁe'aﬁpropriatertime,'Your
Honor, it be‘admittedrinto evidencéﬂ——— 7

MJT: . The-émail itself?

CDC: Yeé, four Honor .

MJ : Okay._ 211 right. Sd assuming the email itself is accepted

into evidence, there's no need to mark it as an éppellate exhibit.

- 13



If--1f it's not, then we éan address it again; Actually, 1if
something else similar that is offered into evidence, 1t probably
wbuid'pé a good ideﬁ to mark it as an appellate exhibit, but again,
then there's.no need to.

if it's the exact same email,

And you're representing.that if is going to be the exact
~ same email? |
. CDC: It's not the exact same, so in an abundance of cautioﬁ,
I'm going to--I--I've reviewed it, I have another similar email, I'm
just going to offer'bo;h of them into evidence.
MJ: Okay.. ~Very well, -
CDC: Thank you. |
MJ: ‘Does the defense have énything they'd iike to amend of--
'regarding my summary, or anything you'd like to add? | -
CDC ‘No,,Yéur Hohor, Fafr statement. | ‘
M Véry-well. o
MU:.'fhe accused wiil now be arraighedﬁ
'Aréthere any.co;rectioné br additions ﬁo the charges or
specifiéatioﬁs? - |
IC! None that'haven’t already been made, and that's thé thfee
pen—and—ink chénges to 13370ffenses. |

MJ: Very well. -

Does the defense request the charges and specifications be

read?

14



DC: Waive reading, Your Honor.

MJ: The reading may be omitted.
[THE CHARGE SHEET FOLLOWS AND IS NOT A NUMBERED PAGE.]

[END OF PAGE]
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—
CHARGE SHEET
1. PERSONAL DATA :
1. NAME OF ACCUSED (Las!, First, Ml) 2. 8SN 3. RANK/RATE 4. PAY GRADE
WYLIE, Jay D. . ' (b) (6) CDR 0-5
5. UNIT OR ORGANIZATION , " | 6. CURRENT SERVICE
A [ a. INITIAL DATE b. TERM
USS MOMSEN (DDG 92) ’ A : 8MAY92 Indefinite
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED | 9. DATE(S) IMPOSED
a. BASIC b. SEAFOREIGN DUTY c. TOTAL ‘
‘ None N/A
$$7,856.7 $0 £$7,856.70 . : 4
Il. CHARGES AND SPECIFICATIONS
VIOLATION OF THE UCMJ, ARTICLE 92 &

10. CHARGEIL

near Victoria, Seychelles, on or about 1 January 2011, violate a lawful general order to wit:
OPNAVINST 5370.2C, Navy Fraternization Policy, dated 26 April 2007, by wrongfully engaging in
1 unduly familiar conduct that did not respect differences in pay grade or rank with Ensign [(JX()]
_ U.S. Navy, to wit: rubbing her shoulders, leaning against her and pinning her to a bar,
requesting that she kiss him, attempting to kiss her, putting his hand up her dress and inside her
underwear, rubbing and digitally penetrating her vagina with his hand and fingers. ,

near Victoria, Seychelles, on or about 1 January 2011, violate a lawful general order to wit:
SECNAVINST 5300.26D, Navy Sexual Harassment Policy, dated 3 January 2006, by committing
sexual harassment as defined therein by wrongfully making unwelcome sexual advances and making

| unwelcome sexual contact with Ensign[(JX(&)] U.S. Navy, to wit: rubbing her

shoulders, leaning against her and pinning her to a bar, requesting that she kiss him, attempting to kiss
‘her, putting his hand up her dress and 1n31de her underwear, and rubbmg and digitally penetrating hel

vagma with hlS hand and fingers.

. SEE ATTACHED SHEET

Speciﬁcétion 1: In that Commander Jay D. Wylie, U.S. 4Navy, USS MOMSEN, on active duty, did, at or |

SpecifiCation 2: In that Cdmmandcr Jay D. Wylie, U.S. Navy, USS MOMSEN , on active duty, did, at or.

) ) IIl. PREFERRAL
11a. NAME OF ACCUSER (Last, First, M)) b.GRADE . . ¢. ORGANIZATION OF ACCUSER
GARRITY, Samantha E. LN2 . - - | Region Legal Service Office Northwest
e. DATE

d. S{BNATURE OF ACGUSER
ﬁ/ﬂ/\m}% 2 AJG/VV-FA‘\/ o 15 August 2011

AFFIDAVIT: Before me, the undersigned, authorized by}law to administer oaths in cases of this character, personally appeared the

above named accuser this 15th day of August - ,20_ 11 , and signed the foregoing charges and

: specnflcauons under oath that he/she is a person subject to the Uniform Code of Military Justlce and that he/she either has personal
knowledge of or has investigated the matters set forth therein and thai the same are true to the best of his/her knowledge and belief.

Regon Legal Serv1ce Office Northwest

Organlzat/on of Offlcer

DAVID C. PECK

Typed Name of Officer
LCDR, JAGC, USN Judge Advocate General
Official Capacity to Administer Oaths

Grade and Sgeyice : ' - |
% ‘ ) (See R.C.M. 807(b)--must be commissioned officer)’

. 7" Signature
DD FORM 458 S/N 0102-LF-000-4580
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12. On 27 AUGusT 20 11 the accused was informed of the charges against him/he¥ and of the name(s) of
the accuser(s) known to me. (See A.C.M. 308(a)). (See R.C.M. 308 if notification cannot be made.)

MARTO M, (ORRE4, JR. (CMNAVEURFPAC
Typed Mams of Immediate Commander ) © Organtzation of immediate Commander
IT, USN, Ja&C
Grade {
' S!gnarure .
IV. RECEIPT EY SUMMARY COURT-MARTIAL GONVEN[NG AUTHORITY
13, The sworn charges were received at ZZ /& hours, /6 /4 ug ¢t 20 11 at COMDESRON NINE
’ v Dasignation of Command or
Officer Exarcising Summary Court-Martial Jurisdiction (See R.C.M. 405)
FORTHE
CAROL HOTTENROTT Commander
Typad Nams of Officer : Official Cepacity of Officer Signing
CAPT, USN
Grade '
. Signature .
V. REFERRAL; SERVICE OF CHAHGES
14m. DESIGNAT!ON OF COMMAND OF CONVENING AUTHORITY | b. PLACE . c. DATE
NAVY REGION NORTHWEST Silverdale, Washington 22 Ao

court-martial convened by my Gemeral Court-Martiagl Coﬁvening

Referred for trial tothe GENERAL
Order 07-10 :
15 September 20 10 ,subject to the following instructions:®
. -By ' ‘ of
Commend or Order
.G. B. SMITH - . COMMANDER. — ACTING -
Typed Name of Officer : _ Officlal Capacity of Officer Signing
. 0-6/CAPT
‘ Girade
A0
‘ Signature .
15, On 31 August 2011 r (cavsed to be) served a copy hereof on ;(g@ﬁlkgf) the above named accused.
P. K. KORODY ] ' JAGC, USN - -
ﬁ " Typed Name of Trial Counsel Grade or Hank of Trial Counse!
Signalura
When an appropriate commander signs personally, inapplicable words are slncken

FOOTNOTES 2 - §6a R.C.M. 601(s) concerning instruciions. If none, so stale.

‘DD Form 458 Reverse
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DD FORM 458 CONTINUATION SHEET ICO CDR JAY D. WYLIE, USN, XXX-XX-{QIQ)

Specification 3: In that Commander Jay D. Wylie, U.S. Navy, USS MOMSEN, on active duty,
did, at or near Naval Magazine Indian Island, Washington and on board USS MOMSEN (DDG
92) on or about 25 April 2011, violate a lawful general order to wit: OPNAVINST 5370.2C,
Navy Fraternization Policy, dated 26 April 2007, by wrongfuily engaging in unduly familiar
conduct that did not respect differences in pay grade or rank with Engineman Fireman [{JX(E)]

U.S. Navy, to wit: brushing his hand on her shoulder, requesting that she come
home with him, placing his hand on the small of her back, escorting her to his cabin, grabbing
her shirt, kissing her, placing his mouth on her vagina, placing his finger(s) inside her vagina and
anus and telling her “I’m so hard right now” or words to that effect.

Specification 4: In that Commander Jay D. Wylie, U.S. Navy, USS MOMSEN, on active duty,
did, at or near Naval Magazine Indian Island, Washington and on board USS MOMSEN, on or
. about 25 April 2011, violate a lawful general order to wit: SECNAVINST 5300.26D, Navy
Sexual Harassment Policy, dated 3 January 2006, by committing sexual harassment as defined
therein by wrongfully making unwelcome sexual advances and making unwelcome sexual

contact with Engineman Fireman (SN U-S- Navy, to wit: brushing his hand on
- her shoulder, requesting that she come home with him, placing his hand on the small of her back,

escorting her to his cabin, grabbing her shirt, kissing her, placing his mouth on her vagma
placing his finger(s) inside her vagina and anus and telling her “I'm so hard right now” or words

to that effect

C’HARGE II: VIOLATION OF THE UCMJ, ARTICLE 93

Spec1flcat1on I: In that Commander J ay D. Wylie, U S. Navy, USS MOMSEN on active dut
at or near Victoria, Seychelles on or-about 1 January 2011, did maltreat Enmgnmy

| - U.S. Navy, a person subject to his orders, by rubbing her shoulders, leaning against

her and pinning her to a bar, requesting that she kiss him, attempting to kiss her, putting his hand . -
up her dress and inside her underwear, and rubbmg and digitally penetrating her vagina with h1s _

hand and fingers.

| Specification 2: In that Commander Jay D. Wylie, U.S. Navy, USS MOMSEN, on active duty,

| at or near Naval Magazine Indian Island, Washington and on board USS MOMSEN, on or about

25 April 2011, did maltreat Engineman Fireman [{s)X(s)] U.S. Navy, a person
subject to his orders, by brushing his hand on her shoulder, requesting that she come home with

him, placing his hand on the small of her back, escorting her to his cabin, grabbing her shirt,

kissing her, placing his mouth on her vagina, placing his finger(s) inside her vagina and anus and

telhng her “I’'m so hard right now” or words to that effect

LJORIGINAL
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. DD FORM 458 CONTINUATION SHEET ICO CDR JAY D. WYLIE, USN, XXX-XX{OIC)
CHARGE III: VIOLATION OF THE UCMJ, ARTICLE 120

Specification 1: In that Commander Jay D. Wylie, U.S. Navy, USS MOMS i ty,'
did, at or near Victoria, Seychelles, on or about 1 January 2011, cause Ensig
i 18

QXM U.S. Navy, to engage in a sexual act, to wit: penetration of her vagina wi
finger, by using strength sufficient that she could not avoid or escape the sexual conduct.

Spec1f1cat1on 2: In that Commander Jay D. Wylie, U.S. Navy, USS MOMSEN E on active duty,

ear Victoria, Seychelles, on or about 1 January 2011, cause Ensign
.S. Navy, to engage in a sexual act, to wit: penetration of her va
finger, by causing bodily harm to wit: pushing her up against a bar so that she could not move.

_Specification 3: In that Commander Jay D. Wylie, U.S. Navy, USS MOMSEN, on active duiy,
did, on board USS MOMSEN, at or near Naval Magazine Indian Island, Washington, on or

about 25 April 2011, cause Engineman Flreman_ U.S. Navy, to engage in a
sexual act, to wit: penetration of her vagina with his finger, through abuse of his military rank,

position and authority, creating an implied threat fo negatively affect the military career of
Engineman Fireman [{sJX(S)] U.S. Navy, if she did not comply.

Specification 4: In that Commander Jay D. W ylie, UsS. Navy, USS MOMSEN, on active duty,
did, on'board USS MOMSEN, at or near Naval Magazme Indian Island, Washington, on or

~ about 25 April 2011, cause Engineman Fireman [N U-S- Navy. to engage in
sexual contact, to wit: penetration of her anus w1th his finger, through abuse of his military rank,

position and authority, creating an implied threat to negatively affect the military career of
* Engineman Fireman [{oJX(&)] U.S. Navy, if she did not comply.

_ Specification 5: In vthat Commander J ay D. Wylie, U.S. Navy, USS MOMSEN, on active duty,
did, on board USS MOMSEN, at or near Naval Magazine Indian Island, Washington, on or

: about 25 April 2011, cause Engineman Fireman[{oJR(&)] U.S. Navy, to engage in
sexual contact, to wit: placing his mouth on her vagina, through abuse of his military rank,

~ position and authority, creatmg an implied threat to negatively affect the military career of

Engmeman Flreman U S. Navy, if she did not comply

CHARGE1V: VIOLATION OF THE UCMIJ, ARTICLE 125

Specification: In that Commander'Jay D. Wylie, US Navy, USS MOMSEN, on active duty,
did, on board USS MOMSEN, at or near Naval Magazine Indian Island, Washington, on or

‘about 25 April 2011, commit sodomy with Engineman Fireman (Y@

by force and without the consent of the said Engmeman Fireman [{)K($)] u.S:

Navy.

‘DORIGINAL
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DD FORM 458 CONTINUATION SHEET ICO CDR JAY D. WYLIE, USN, XXX-XX {QAQ)

CHARGE V: VIOLATION OF THE UCMJ, ARTICLE 133

‘Specification 1: In that Commander J ay D. Wylie, U.S. Navy, USS MOMSEN, on active duty,
did, at or near Victoria, Seychelles, from on or about 31 December 2010 to 1 January 2011,
wrongfully and dishonorably become publically intoxicated in front of members of his crew,

e unwanted sexual advances and engage in an unwanted sexual contact with Ensign
E S. Nav A Jumor officer under his command whiv~ Conclaut wus “nlgeLom/n
\ermen., 21 ot ]
Specifxcauon 2: In that Commander J ay D. Wylie, U.S. Navy, USS MOMSEN, on active duty, [
did, on board USS MOMSEN. at sea. on or.about February 2011, wrongfully and dishonorably {

encourage Ensign (b) (6) U.S. Navy, a junior officer under his under his

command, not to report an incident in which he had sexually assaulted her on or about 1 J anuary &
201 1while on liberty at or near Victoria, Seychelles wihalca cwx&-}t—f Wwat w\bzwm Mf) an o-ﬁ-’.'c.e/‘ ' /

- ONA & %‘HQN\“\ 3 ¢ 330w+
Specification 3: In that Commander Jay D. Wyhe U.S. Navy, USS MOMSEN, on active duty, ' 4 |
did, at or near Naval Magazine Indian Island, Washington and on board USS MOMSEN, on or ‘ “
S

about 25 April 2011, wrongfully and dishonorably become publically intoxicated in front of
members of his crew, make unwanted sexual advances and then, inside his cabin, engage in

unwanted sexual conduct with Engineman Fireman U.S. Navy, a junior . %
enlisted sailor under his command, whi eomk.@ Wb Unlgacom nanotier and o J“?"“ emen! i
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MJ: Are there any motions in this case?

CDC : No, Your Honor.

MT: ,Governmeﬁt, do vyou have‘any?

TC: No, Your Honor.

MJ:V Accusedrand counsel, please rise.
(The accused and hig counsel did és'directed.]

MI: Mr. Sullivan, how does the accuséd pléad?

- CDC: ~Your Honor:

" Not Guilty.

To Charge I, Specificatiom 1:

To Charge I, Specification 2: Not Guilty.

To Sﬁecification 3: Not Guilty.
Not Guilty.

To Specification 4:
To the Charge: Not Guilty.
To--well, Chargs ITI and
Specification 1:

Charge II, Specification 2:
To the Charge:

Not Guilty.
‘"Not Guilty.
Not_Guilty.r

To Charge III, Specification 1: Guilty..
To Specification 2: T . Not Guilty.
‘ Guilty.

To Specification 3:.

To Specification 4: o Guilty.
To Specification 5: ' . guilty.

To the Charge: Guilty.

To Charge IV and the scle

Specification the:eunder: Not Guilty.

To the Charge: - Not -Guilty.
To Charge V, Specification l: Gﬁilty.
- To Specification 2: Guilty.
To Specification 3: Guilty.
Guilty.

To the Charge:

MJ: Commander Wiley, do you understand those pleas?

16



ACC: Yes, Your Honor.
MJ: is that, in fact, how you wish to plead?
ACC: Yeg, Your H&nor. | '

MJ:  All right, you may be seated. -

[The accused and his counsel did as directed.]

MJ Commander, I'm now going to discuss your pleas of guilty of

guilty with you.:

Do you have a copy of the charge sheet there?

ACC: ‘fes—-yes, Your Honor.
MJT: I can only accept your guilty pleaé if you undefstand their
meaﬁing‘aﬁd effect; I want you to keep a copy of the charge sheet in
front of vyou. 'At Qne point, when I go ovér the elemen;s},l'll ask
you to readfalong_with me on the charge sheet to mdke éﬁré yéu agree
with everything I'mréayihg. But for this--for now, I just want you.
to keeﬁ it in front of yéu in case you have any guestions. If you do
have ény questions, or iigyou don’t‘unders£and what I'm sayving, or
fof any reason, please speak uﬁ, let.me‘know,land‘l will éither.try
to answer your‘queétion or I will give you an opportunity to consuit
ﬁith your Couﬁsel. |

Do you understand this?

ACC: Yes, ma'am.

17
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MI: Now, as long as you speak'up, you don't need to lean for--
lean forward; it will pick you ﬁp as long as you continue to gpeak
up.

A plea of guilty is the strongest form of proof known to
.the law. Based on your pleas of guilty alone, withouf'reoeiving any
evidence, ﬁhis court can find you guilty of the 5ffenses to which you
are pleading guilty. Your'plegs df guil;y won't be accepted unless
you'understand-tha; by pleading_guilty you are'admitting your guilt'.
as to each and every element of the.offenses to whiéh you are
pleading guilty..
| Do you understand‘fhis?

ACC: Yes, ma'am.

‘MJ: -Further, I can only accept your pleas of guilty if you'ré
pleading gﬁilty because you feally‘are guilty and beéause yourbeliéve
you afe realiy.guiity: Iﬁ you dén’t believe yoﬁ are guilty, then ybu
.should not plead guilty- for ény reason: ‘ |

Do you ﬁnderstand this?

ACC: Yes.
_MJ: Even if you believe you are guilty, you still'have a legal
ana a moral right to enter a plea‘of not guiltcy and require the
government‘to prove its case against you, if it can, by 1égal and

Competent‘evidence beyvond a reasonable doubt.. I1f you were to plead

not guilty, then you would be presumed under the law to be innocent,

18
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and only by introducing evidence and proving your guilt through legal
and competent evidence beyond a reasonable doubt could the government

overcome this constitutionally-protected presumption of innocence.

Do you understand thig?

ACC: Yes, Your Honor.

‘MJ: Now, by your pleas of guilty you give up certain important

rights. The rights you give up are:

First, the right against self-incrimination; that means the

right to say nothing at all about these offenses; ;

Second, you give up the fighﬁ to a trial of-thé facts by
this court; that is, the right to have the court deéide‘whéther or
ﬁot you aré guilty baéed on evidence presénted by the prosecution
and, if you choose to do so, byrthe défense;.and

Thifa,'you éiﬁe up ;hejright‘to:conffont witnesses against
you and to éail'witnéSSes in yoﬁr own behalf. | |

Do you understand theée'rights?

ACC: Your ﬁgnor, I---- |

,MJEI Woﬁld you like‘meF——4

ACC: The only--but I--T still would be able to have the
witnesses that we élready have---- | |

MJ: This is only on the-mérits. This is before we éét to--it
has nothing to do with ;hé.sentencing-process.' |

acc: Oh-‘———— | |

.19



MJ: This has to do with----
ACC: Understand, ma'am.

MJ: ----the process we're going through to determine if you're

guilty and if I caﬁ accept your pleas of guilty.

ACC:' Yes, Your‘Honor———— |

MJI: It has only to do with tﬁe mgrits.

kACCz ----now I undergtaﬁd, '

MJ: You understana? All right, and undérstandiﬁg that, do you
then givef—agree to give up these rights?‘

ACC: Yes, Your Honor.

"MJ: Now you've also entered pleas by a manner that we call

'mixed pleas," and that means that you've entered through your

counsel pleas of not guilty to some of the bffenses,lso I want you. to

understand, With_regard to the three rights I jugt discﬁssed,with
you,'you‘keep those rights with régard to the offensés to which
kyoufve.eﬁtered pleas'of not guilty. KYou.iny éive_up thosé rights
_ with'rééard to ﬁhe offenses to which vou pled guilty:

Do you understand this? |
ACCE “Yes, four Honor;- |
"' MJ: .Again, if yéu_pléad guilty, whichypu have, there will not
be a trial of an? kiqdias to fhé offenses to which you ére'pieading

guilty. BAnd again, by pleading guilty, you give up fhe three rights

20
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I just described with the exception of the offenses to which you pled

not guilty.
 One more time, do you understand that?

ACC: Yes, Your Honor.

MJ: Did you discﬁss-these matters with your counsel?

ACC: Yes, exténsively.

-MJ: Now you--do you agree to give'up these three rights with
regard to the offenses to which you ﬁave pled guilty and anéwer my
questions?

ACC: * Yes, Your Honor.

MJ; Commander—;or Mr. Sullivan, What have.you ad&ised the
.accuséd is thé maximum Sentenéerfor the,offenses_tq which he's pied-
guilty?
CDC: The maximum jurisdictidnal punishmeﬁt is.life wilthout thé
possibiiity-of.ﬁarqle;forfeiture.of ail pay ané.allbwancesf and a
dismissal. |
. MJ: And a fine is a possibility----
cDC:  2nd a finelis a possibility.
MJ: .————not likelylin a case like thisi but it is-a
possibility. | |
and doeé the government concur?

TC: Yes, Your Honor.
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MJ: All right, Commander Wiley, the maximum potential sentence

for the offenses to which you have pled guilty is as your counsel has

stated. That is: confinement for life without parole; total

forfeifures of pay and allowances; a fine, although a fine is not a
likely puriishment. in a case like thié but it ig an authorized
punishment ; ana a discharge from the service with a dismissal.

Is that your understanding?‘

ACC: Yeg, Your Honor.

MJ: Was that your understanding when you entered pleas; of

.guilty?
ACC:. I--I----
CbC: Can We‘haye a moment} four ﬁonor?
MJ: Yes, you may -
ACC: [Conferfing with counsel.]

i apologiie for the delay, Your Honor. I--1I ﬁnde?sfand the
_punishment.
MJ Okay, don t--don’ t épolbgize for. delays. iisaid if‘ydu'had
any questions at éil, oW is:tﬁe time to get it cleared upﬂ ' So -
anytime you feel you need to consult with your Counsei or ask me‘ahy

further guestions, please do so. Wefll take as much time as we mneed

to.
So you understand the maximum punishment, and you

undefstdod that when'you entered your pleas of guilty?
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ACC: Yes.
- MJ: I also want yourto_understand that in addition to the
mas Lmum potenﬁial punishment in your case, there are aléo potential
collateral effects of your pleading guilty to these charges; and I'm.
gﬁing to go over those with you.

The first one is the possibility that you will have to

register as a sex offender.
Mr. Sullivan, have you advised the accused of the operation
énd pbtential impact of the'Sex—offender—reéistﬁation laws, dncluding

' DoD Instruction 1325.7 and SECNAV Instruction 58{_)0.14}-\, and the DoD

ingtruction has been further revised by Deputy Undersecretary of

Defense memo dated 16 November 20097

CDC: Yes, we have discussed it, and Commander‘Wiley“understands

the potential collateral congeguences.

: MJI: Very well.

Commander Wiley, do you understand the potential effects of
existing sex-offender-registration laws to your case

ACC: Yes, Yoﬁr Honor.

MT: Considéring the possible effects of thesé registration
iawé, do you still wiéh to plead gUith?

ACC: fes, Your Honor. -

MJ:  There are_sdme other potential c01lateral effects in yoqr

case, and they're--these are included in your pretrial agreement.
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I'm going to go--I'm going to summarize those with vou now, and I
need to ensure that--that you're aware of these at this point and

that vou still wish to plead guilty, considering these other

collateral éffects.

You indicate that you've been‘advised by your defenseé’
coﬁnsel tha; your guilty pleas qould preclude you from the éwnéfship,
receipt or transporf'bf any firearm that has been traﬁsported in
‘interstate or foreign commerce under 18USC922g. |

Do you underSﬁand that effect?

ACC: Yes, Your -Honor.

MT: You understand, as a'collateral effect of vour guilty

'pleaé, that you may be discharged from the. Navy for misconduct,

either by‘diSmisSal or administrative matters, and that cculd require:

you té‘reﬁay the governmént for anf“advanced education;l—éssistance
benefits ‘that you've,:eceivedL aﬁd that is if your ea;ly geparation -
fromlﬁhe Navy preéludes vou from fulfilling any additionaliservice
réquirements that were required as‘cbnsidé:ation for any advanced—
educational assistance. |

Do yéu undé#stand that effect?

ACC: Yes, .Your Honor.

MJI: You've also--you indicate you've been advised by your
counsel that if there is a dismissal adjudged in this case, and if

it's ultimately approved, that that'could adversely affe¢t your
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ability to receive retirement pay and any other benefits due you as a

result of your military service.
Do you understand that potential----
ACC: Yes, Your Honor.

MJ - .~*4*collateral effect?

2nd we discussed the possible .effect of the sex-offender-

registration laws.
So, considering all the possible collateral effects in-your

case, do vyou stiil wish to plead guilty?
:ACC} May--may. I have dne moméntk Your Héngr?
MJ: - You may. | |
CACC: [éonferring with couﬂsel.j
. Yes, Youf Honor, IffI‘undérstand.
MJ:  And with that'understanding of thglpotenfialbcollate:al
éffects, do.yoﬁ sﬁill wish to'pléad guiity?r | A
| | ACC: Yes[.Your.Honor. | -
MJ And'I eﬁphasize "po;entialﬁ beéause I can't guarantee one
way or the bther what-ﬁhe collateral-éffects.@ill——will be, but they

are potential collateral effects.

ACC:

that I.really, truly understood what those collateral effects were,
and——and-counsel advised me.
MJ:E Vexry well,

.25
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Do you believe you've had enough time to discuss your case

with your counsel?

ACC: Yes, Your Honor.

© MJ: 2And do you believe that their advice has been in your best

‘interests?.

ACC: .Yes, Your Honor.
MJ: .Are you pleadiﬁg guilty freely and voluhtarily?
ACC:.'Yes, Your Honor. |
MT: Dia anyone. force or threaten you into pleadinglguxlty?

AéC: No, Your Honor.

™I In jﬁst a moment, you will be placed undex oath by the
Efial counsel,  and we'll discuss:the faéts‘of gour cése.- If what vyou
'say is np; true, your statements may be'used.égainst YOu:in a iater
‘pfpéecution for pérju;y or falée statement. ' '

Do you understand this?

ACC: . Yes, Your Honor.

MJ: In addition, the government may ask that vyvour answers be

used against you in the sentencing portion of this trial.

If I grant that réquest, do -you understand that vour answer

would then be used against you in the sentencing portion of your

trial?

ACC: Yes, Your Honor.
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MJ: Commander Wiley, would you, please, stand and face the

trial counsel, and raise your right hand?

{The accused did as directed.]

MJ: Commander Crow, would you, please, adminiSter the oath to

the accused?

[The accused was swoOrm. ]
. _ Wb ‘
MJ: All right, and I noted that there is & stipulation of fact

in this case; it's been marked as Prosecﬁtion Exhibit 1 for

identification.

D& you have a copy of that at the defense table?

ACC: Yes, Your Honor . .

"MJ: Is this your signature on the last page?

ACC: Yes, Your Honor.

MJ Befo;e you signéd tﬂis stipulatipn, did you read it over
compieteiy-and.discﬁss it with your péﬁnéél?

ACC: Yes, YoufHonorl. .

MJ: And do you understand everything that’s comtained within

this'stipulatiOn of factz
ACC: Yes, Your Honor.
MJ: Is everything in this stipulation the truth?

ACC: Yes.
MJ Do counsel for both sides agree to the stipulation and that

these are your signatures on the last page?
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TC: Yeg, Your Honor.

CDC: Yes, Your Honor.
MJ: Commander Wiley, at this point I'm going to discuss the

stipulation of fact with you. I want to ensure that you understand

it and that you agree to its uses.

A stipulation of fact is an agreement between the trial

counsel, the defense counsel and you that the contents of the-

stipulation are true and if entered into evidence will be--will

become facts that camnot be contradicted by either side in this-case.

Now you have the absclute right not to enter into this stipulation,
anad if will ﬁot.be accepted withoﬁt ydur consen;. |
Do you understand this?
ACC: Yes, Youf Honor.

M7: . Did anyone force or threaten you to agree to this

stipulation?

ACC: WNo, Your Honor.

| MT: If I admit.this stipulaﬁion iﬁto evidence, it will be used
by the céurt in twowways; first, I will ﬁsé it-té determine if you
are, in fact, gﬁilﬁyf and secdnd, T will use it in détermining an
appropriate sentence in your case. | '
‘Do yoﬁ understand‘this?‘
ACC: Yéé, Your Honor.

. v
MJ: Do you agree to these two uses?

28



ACC: Yes, Your Honor.

- MJ: Do counsel for both sides agree?

TC:. Yes, Your Hohor.
CDC: Yes, YOur.Honor. Thank you.
MJ Commander, a stipﬁlation of fact ordinarily'cénnot_bé
coritradicted. If‘this'stipﬁlation should be cpntradicted after I
'have éccepted your guilty pieas, I will have to recpen my inqﬁiry
into the factual‘basié for your pleas. So you should let me know aﬁ

any time during'this inguiry and this proceeding if there's anything

at all in this stipulation'that you disagree with or you believe is

untrue.

Do you understand this?:

ACC: Yes, Your Honor, I do.
s - ) .

| ﬂj- At this tiﬁe,lis there anything iﬁ the stipulation of fact
that you disagﬁee with or you believe ié untrue?
;ACC: No, Your Honor. There are portions 6f the stipulatidn of
‘fact that I have difficuity reﬁembering, but I héve-nol:eason to -
believe that any of the statements in there are untrue, and I--I have

no reason to believe that any of the parties involved have any reason

to--to -say anything that was untrue. :
MJ Thank you, andé—and'I appreciate your_letting mé.know that,

and I'undérstand_that from your counsel, as well."We'll get in
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that--into that in more detail when we discuss the facts of YOur -

case.

ACC: Yes, Your Honor.
MJ: But thank you.

MJ: Mr. Sullivan, is there any objection to Prosecution Exhibit

)

1 for identification?

CDC: No objection, Your Honor.

- MJ: Prosecution Exhibit 1 for identification, the stipulation

of fact, 1s admitted into evidence; the words "for identifigation®

will be stricken, and I had a prior oOpportunity to review it.

Commander Wiley, I am now going to explain the elements of

the offenses to which you've entered pleas of guilty. By "elemerits,"

I mean the facts the‘government would have to prbve through legal and

competéﬂt eﬁidehce beyond a reasonable doubt before you could be
foﬁnd~guilty-if you had pléaded nofzguilty.‘ When- I state each of
these elements, I wantryou_to ask yourself if it 1is t;ué ana whether
you want to gdmit to me that it is true.. Then we*ll falk abQut the
ifacts. 185 at this'time, I’ask that you follow along on your copy of
the charge sheet as I go over the elements for_the:dffenses to thch
.you have pled‘guiity. I'm going té take them in the order they ére:
fbn_the.charge sheet .
We'll begin with Charge,Iii, énd ;t's a violaﬁion of UCMJ,

Article 120. iThe elements for Specificatibn 1 of Chargé 11T, which
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is the charge of rape, are as followS——and by pleading guilty to this

offense you are admitting that these following elements are true and

accurately describe what you did:

That on or about 1 January 2011, at or near Victoria,

Seychelles, you caused Ensign [{(JRE)] United States

Navy, to engage in a sexual act, to wit: penetration of her vagina

with your finger; and
That you did so by using force against Ensign [(JK(E)] to

wit: uéing strength sufficient that she could not avoid or escape

the sexual conducf.
I'm going.td provide ?ou with.sdme legalvdefinitions that
applylto thié offeﬁse.; |
, "SeXual act" means the penetratipn, however slight, of the
gehital-opening of.another-by hand or finger orlany object with an
intent tb abuse, humiliate, harasé or degrade_any person, or to

arouse or gratify. the sexual desire of any person. .

The--the legal definition of ”genitalf—genitél opening" is .

the entrance to the vagina, which is the canal that connects  the

genital: opéning to the uterus.

"Force" in this regard means action that compels submission

of another or to overcome .or prevent another's resistance by physical

violence, strength, power or restraint applied to another. person
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sufficient that the other person cannot avoid or escape the sexual

~act.
Now I understand from what you just told me and from what

yvour counsel have told me that there--you were intoxicated at the

time of this offense. So I'm going to discuss some legal coricepts

with you regarding voluntary intoxication. And I understand that

these apply to all the offenses under article 120, sc what I'm going

to discuss with yvou now would also apply to the other three

specifications to which you pled guilty.
Now your--as I indicated, your stipulation of fact, as well
as what-you and your counsel have told me indicate that.at the time

of the alleged rape you were under the 1nfluence of alcohol
I adv1se&you that per the definition of "sexual act one -
of the elements of this oﬁfense of rape_is that you had the specific

intent to either abuse, humiliate, harass or degrade any person, or

to arouse or gratify'the'sexual desire of any person,.

The law recognizes that a personls ordinary thought process

may be materially affected when he is under'the influence of

intoxicante to a point that he -cannot form the fequisite specific
<tates ey

lntent——ln this case, based on what vour stlpulatlonV that is to

. arouse or gratify your sexual desires——cannot'form that reguisite

specific‘inteﬁt due to the wvoluntary ihtoxication and then would_not

~be guilty of the crime if he eould not form that requisite intent.
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Now, on the other hand, the fact that vou may have been
intoxicatéd at the time of thig offense does not.necessarily indicate
that you.were unable.to héve the specific intent to arouse or gratify
your sekual desires,because a person may be druﬁk, vet still be aware
at the time of his actiéns and their probable results. The inability
to rémember because of intoxipation, sometimes cailed *alcoholic
amnesia“ or a “blackqﬁg“ is. not in'itself a defense.

Alc@holism is fecognized by the medical profession as a
diseage involving a compulsion towards iﬁthication. As a métte:'of
law, however,rintoxication froﬁ driﬁking as a result of the
compulsion of alcoholism is regarded as vélﬁhtéry intoxication and is

not in itself a defense.

'Now_I'm going to give you some legal definitions with

regard to congent and mistake of fact as to consent, and then how
vqluﬁtary intoxication appliés with'regard to mistake of fact as to

s

consent., And these elements-that'I'm‘about——or these definitions

that I'm about to'giﬁe you.also applylto the other three offenses to

Which you' ve pled guilty with_reﬁard to Article 120. | |
Conéent is a defense to this offeﬁse of rape or to the

other th;ee bffensés to which you've pled gﬁilty under 420.

“Consenf" means words or overﬁ.ééts iﬁdicating a freely—giyen

agreement to the sexual conduct by.a competent person. A; expressibn

" of lack of consent throughAwords or conduct means there is no
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consent. Lack of verbal or physical resistance or submission
resulting from your use of force, threat of force or placing another
person in fear does not constitute consent. A current or previous

dating relationship by itself or the manner of dress of the person

involved with you in the sexual conduct at issue does not coristitute

consent.
A mistake of fact as to

o : .

Mistake of fact as to consent:
ed, as well as the other three

consgnf-is.also a defense-to this charg
under 120. Mistake of fact as to consent means you,heid as a result
of ignorancé or mistake anrincorrect belief that.thé other pexson |
engaging in the sexual conduct consented. The iénOranée.or ﬁistake
 must haﬁe exiéﬁed inlyouf mind and must ha?e been reasoﬁable under
all the biféumstaﬁcesf To be reasonable, tﬁe iénorénce or mistake
Imugt héve been based.on information, or lack offit, that woﬁld'
in@icate té a reasénable‘pérsoh that the otherfpéréon cohséntéd;
Additionally, the ignorance or'mistake‘cannot be based on the
négligént failuré to discover-the:t:ue facts. - o
;Negligenceﬂ is the absence of due care.

"Due care" is what a reasonably-careful person would do

under the same or similar circumstances.

Now voluntary intoxication and how it interrelates to
mistake of fact as to consent:. Your state--and this is separate from

" what I adﬁised vou with regard to being able to form the Specific
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intent, which is an element of the offense. This applies only to
mistake of fact as to comsent.
. Do you understand that distinction?

ACC: Yes, Your Honor.

MJ: Yourvstate of voluntary}infoxication, if any, at the time
of the offense is not reievant-to_mistake of fact. It is relevant to
whether you could form}speCific intent, but it is not relevant tq
mistake of fact. A mistaken belief that_A Ensign consentéd
must be that which a,reasonably—éareful, ordinary, prudent,fsoberv
'adult would have had ﬁﬁderfthe circumstances at the time'of the
offense." Voluntary intoxication does_hot pérmit what would,be‘an
ﬁnreasonable beiief in thg mind of a sober person to be considérea’
reasonable because a person Was intoxicated. |

Ali right, let's turn to Specificaﬁion 3, and that’s -
: aggravated'sexual aésault by uSing threats. In;SpecifiCation 3 of .
ChargéAIII,_you're charged with the‘bffénSe.of aggravated'sexual
'aésault in violétion of Article 120 of the UCMJ.: By pleadiﬁg guilty
‘té this foense, youkré admifting that the foiiowing eleﬁents are
frué and accurately describe what you did:

The first element is that on. or about 25 April 2011,
e o - A o
onboard the USS MOMSEN (DDG-92)--which I'll refer toVYthe MOMSEN from

here--here on out¥—at‘or near Naval Magaziné Iﬂdian Island--Naval

Magazine Indian Island, Washington, you caused Engineman Fireman .
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(b) (6) United States Navy, to engage in a sexual act, to

penetratioﬁ of her vagina with your finger; and

That you did so by threatening Fireman (6) to wit:
through abuse of your military rank, position and authority created
an implied threat to negatively affect her military career if she did

not complyi

I've already provided you with the definition of "sexual

act" and the definition of the "genital opening" with regard to a

sexual act.

this offense with regard to what we mean by "threatening.
- That means a chmunieation or action that is of sufficient
conseqguence. to cause a reasonable fear that noncompliance will result

in the alleged victim ordanother person being subjected to a lesser

degree of harm than death grievous bodlly harm or  kKidnapping. Such

lesser degree of harm 1ncludes a threat‘ee%%he use or abuse of
'military position, rank or authority'to3affect or.threaten to_affect
either positively or negatively the mllitary career of a person. .

the definitions I gave you with regard to

And again,
l“voluntlary intoxication, " “consent,l mistake of fact as.to consent" -
and "voluntary intoxication of mistake of fact as to consent" apply
here, as well. | -
| or'do.

Would you like me to explain those further - to you,
yvou feel you understand them?v
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ACC: I feel I understand them.
MJ: >All right, let‘snturn to Specification 4.

In Specificatipn 4 of Charge III, youf?e charged with the
offense of abusivé sexual contact by using threats, again in
violation of Article 120 of the UCMJ. By pleading guilty to this
.offense, you afe édmitting that the following elements are true and

" accurately describe what you did:

.'That on or about 25 April 2011, onboard the USS MOMSEN, at

or near Naval Magazine Indian Island, Washihgton, you caused,

Engineman Firema (b) (6) United States Navy, to engage

in sexual contact, to wit: you penetrated her anus with your finger;

and
That you did so by threatening Firemen [(JN(JM to wit:

through abuse of your military. rank, position and authority, created

an implied threat to negatively affect her military career if she did

not comply.

Now this offense involved sexual conduct--or excuse me,
sexual contact as opposed to sexual act, so I'll--it's a different
definition; I'm going to give that to you now.

e
groing,

“Sexual:contact" means the intentional touching, either

directly or through the clothing, of the genitalia, anus,
“breast, inner thigh or buttocks of another person, or:intentionally

causingvanother person to touch, either directly-or through the
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clothing, the genitalia, anus, groin, breast, inner thigh or buttocks
of any person with an intent to abuse, humiliate or degrade any
person, or to arouse.or gratify the $exual desire of.any person.

The same definition of "threatening" applies here as
applied in Specification 3.

Do you understand that definition, or would you like me to
go over it with you again?

ACC: I ﬁnderstand.

MJ: And agaig, Qith regard to "voluntary intoxication,ﬂ
."consent," 'mistake of fact as to consent" énd voluntary
intéxication of mistake of fact as ﬁo consent" apply here, aé.well..

Let's go to Specification 5;

In Specification 5 of Charge III, you're charged with the
offénse of abusi?é sexual contact by using‘threats in violation of |
Article 120 of thevUCMJ. Ahd by'pleading guilty to this offense,
you're admitting that the'foliowigg‘elements are tfue'and accuraﬁely

;describé what you did:
,' That on or about 25 April 2011; onboard the MOMSEN, at or
near Naval Magazine Indian Island, Waéhington, you caused Engineman

Fireman [(JK()] United States Navy, to engage in sexual

contact, to wit: vyou placed your mouth on her vagina; and
That you did so by threatening Fireman (N to wit:

through abﬁse of your military rank, position andtauthority,.you
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"created aﬁ implied thréatlto negatively affect her military career if
she did not ;omply.

The definitibnsll gave you with regard to "sexual confact,“
"threatening" and--as wéll as "voluntary intoxication,“ “consent, "
'mistake of fact as t6 consent' and "voluntary iﬁtoxication with
regard to mistake of fact as to consent" apply here, as well.

Is there anything about those you”don’t understand or
anythiﬁg you'd like fOr me to go qvéf with you again? |

ACC; No, four Hopor.

MJ: So.yQu fully uﬁder$tand those defini;ioﬁs,and——and the
'pdtential defenses in this case?

ACC:_ Yes{,Your Honorn

-MJ: Very wel;.

all right,'let's turn to Charge V; that’s a vioiation'of

'

the UCMJ, Article 133: conduct unbecoming an officer and &

gentlemén.
| 4In Specifiéation 1 of Cﬁarge v, ?du‘reiéhafged with ﬁhe
'offense of conduct unbecoming an officer and a gentlemén in violation
of Article 133 of-the UCMJ, and by plééding_guiity to thisloffense,
‘you.are-admitting that the foilowing elements are.prué and accurateiy
describe what you did: | o

_That on or about 31 December 2010 to 1 January 2011, at or

near Victoria, Seychellesr you wrongfully and dishonorably became
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publicly intoxicated in front of members of your crew, made unwanted
sexual -advances and engaged in unwanted sexual contact with Ensign

(b)(6) United States Navy, a junior officer under your

command; and

That under the circumstances, your conduct was upbecoming
an officer and algentleman.

I'm reading you the legal definition&fdr "conduct

' uhbecoming an officer and a gentleman, " and kee? in mind as I go

through thé other specificétiéns that they apply there, as well.

"Conduct unbecoming aniofficerland a gentleman" means, in
this case, behavior'in an unofficial or private capaéity whi¢h in
dishonoring or disgracing the inaiVidual peréonally, éeribusly-
de#racts‘from ybur standing as a commissioned officerf

‘"ﬁnbecoming conduct" means behavior--misbehavior more
seridus than slight,.éﬁd.of a material and pronoUnced'éharactef. It
means cohducﬁ morally.unfittingland unworthy'rather'thah mereiy »
inapprop;iate or unsuitabié misbéﬁaVior{ which'isvmofe than oppqsed
to good taste or propriety. |

qu.let's turn to Spécificatibn 2.

In Specification 2 of Charge V, you're charged again with

conduct unbecoming an'officer and a gentleman in violation of Articlel

" 133 of the ucMJ, and by pleading guilty to this offense you“fe
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admitting that the following elements are true and accurately

describe what you did:
That on or about February 2011, onboard the MOMSEN, while

at:sea, you wrongfully and dishonorably encouraged Ensign [(JRE)]
- United Statés Navy, a junior officer under your command,
not to report an incident in which you had sexually assaulted her on

or about 1 January 2011, while on liberty at or near Victoria,

Seychelles; and
- That under the circumstances, your conduct was unbgecoming

an officer and a gentleman. S .
' ' or ™

And the definitions for "conduct unbecoming, amé "conduct

unbecoming an officer and a.gentleman," as well as "unbecoming

conduct" apply here, as well.

wWould you like me to go over théée again, or do -you
undérstand Ehem? | |
ACC: ‘NQ——no,'Yoﬁr'ﬁonor, I understand.thém.
.MJ:V Véry.well,iturn to_Specification 3.
in.Sbécificaiion 3 of Charge V, you're éhérged with the

offense of conduct unbecoming an officer and a gentleman, again in

violation of Article 133 of the UCMJ, ahd by pleading guilty to this.

offense, you are admitting that the following elements are true and

accurately describe'what vou did:
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That on or about 25 April 2011, ét or near Naval Magazine‘
Indian Island, Washington} onboard——while you weré onboard the USS
MOMSEN, you wrongfully and dishonorably became publicly——actually(
the public'intoxication YOU were not onboard; this,occuried both at
Naval Mégazine Indian Head (sic), Washington, and'onboard'the'MOMSEN,
you wrongfully}and dishonorably became publicly intoxicated in front
‘of members of your crew, made uﬂwanted sexual advances, and then
inside your cabin onboard the--the ship, you énéaged in unwanted
sexual c'cinduct with Eﬁgineman' Fireman (b) (6) Umitéd
States”Navy, a‘jﬁﬂior enlisted Sailof under ydur command; and’ '

| .That under the circumstances,'yoqr qonducf Was uqbecoming
an officer and a géﬁtiéman. |

_And dozyou understandithe definitions for that, or wouid
ybu_like me to give them--them té yvou again? | |

ACC: No, YourvHonQr,}I understand them.
MT: Véry well.

Do you understénd the elementé, élong with the legal
defiﬁitions and-pbtential defenses of all the offenses to which
.yoﬁ've.pled”guilty? | | |

ACC: Yes, Your Honor.
MJ Doithese élements cofrectly‘describeiwhat you did on each
occasion? |

ACC: Yes, Your Honor.
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MJ: In each'of the specifications, is Yyour name, fank, unit énd
organization correctly spelled--stated and spelled for the

specifications to which you've entered pleas of guilty?

ACC: Yes, Your Honor.

MJ: Are you currently on active duty in the United States Navy?

ACC:  Yes, Your ﬁonor.

MJ: And on the date of the eérliest offense, which was
31 Debember 2010( were you é member of the United Statés Navy; on
acﬁiveAduty? '

ACC:  ?€5——ye$, Your Honor. .

MJ: - Have you been discﬁarged Or.released from'activg——released
f%ém acti&e dufy $incé that date? |

ACC: No.
MJ-A Tt's now time to talk about the faéts, and I need to hear

from you in yvour own words what makes you guilty of this offense.
I'm going to lay the groundwork for you and ask you some quéstions,
some foundational guestions, and then, again, we'll talk about the

facts.
We'll take them in the order they are on the charge sheet,

so we'll start with the Article 120 offenses..

Didvyou, on or about 1 January 2011, at or near Victoria,
Seychelles,_in fact, commit a_sexual act, as I've defined that for
you, with or on Ensign [(JR@)

43

" —



[

ACC: Yes--yes, Your Honor,

MJ: Okay, and how do you remember that particular date:
1 January 20117

ACC: We had arrived--we arrived in the Seychelles on the--

31 December, and proceeded to énchorége. We anchored the ship

‘without incident. I wrapped up some--Some paperwork[ and then my--

' went to the admin that we had procured, along with the X0 and a

number of----
MJ: Okay. Well, let's--let's take it a step at a time. I

appreciate that, but so that’'s how you remember the date is vou

-arfived'onr3l Deéember, and then the incident that vou're charged

with occurred the next--next night?

ACC: Well, actually that same night. It--31 December rolling

" into the 1°% of-——-

MJ : ‘Okay,~so it was afﬁer midnight.

ACC: Yes ‘ |

MJ: dkay. Sé'you agree with the date of 1 January 20117

ACC _1i cén't;—I can'ttconfirm or deny tﬁe exact time‘becéusé_
,I—fI——i——frankiyj Irjust don’t rec;ll the exact'time, but—-but I
wouldn'’'t disagree that it.was after midnight}

MT: Okay, SO 1 January 2011.

'ACC: Yes, ma'am.

‘MJ: And you were in Victoria,.Seychélles.
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ACC: Yes.

MJ: Okay. ©Now who is Ensign [(JK(E)]

acc: Ensign [NIG) at the time, was the OI Division Officer;

she had reported to the ship shortly prior to my assumption of

command .
MJ Okay, for the record, would you'say what the OI Division

Officer is?‘

ACC~. The OI Division Office# is a division éffiéér who's in _
chargé of the Operations Divisién.' Her personnel included Qperations
specialiéts? and eséentially her responsibilitiesuwere thé o
mainténénce and:operation of the Combatblnfdrmation Center
ohbbard ————— -

MJ; Okay.

ACC: ~----the ship.
MJ: " And you say she had just rebently.arrived onboard the ship?

ACC: '.She--she had arrived just prior to my assumption of

‘command in July 2010.

MJ Okay. 'So she was'onboard when you assumed .command?,

_ACC: That's correct.

MJ: And your relationship with her was professional or personal

or both?
ACC: Completely proféssional. .

MJ: As her Commanding Officer.
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ACC: As her Commanding Officer. One of the things I did as the

Commanding Officer was I would hold dinners in my cabin with the
Executive Officer and the cognizant depaftment head and the

individual to get to know them better and to find out.what.their

career goals and personal goals. And I had--had the opportunity to

do that with Ensign [(JX@) so I--I had gotten to know her a little -

bit more personally.

'She had expressed an interest in the environment and--and

green fuels and--and--and those types of things, and--and was looking

" at--she's a prospective nuclear officer and was.lodking at those

types of things in her career path, and I--I know that we were--we

" had discussed those things, and I was kind of on the lookout of those

opportunities for her in the future.

So I had--had the opportunity to--to have é ﬁréfessiohal
.relatiénship, bﬁt waS——was, you'know, t:ying to iook out fqr her
personal ihterests, as Well. | |

MJ-' So you might have had a little.more intéraction with her
than éome of the‘other‘juniér officefsé

ACC:j No, Ijhad——I.had done that, essentially, With all oﬁ ﬁy
junior 6fficers, but--but I‘gﬁess what I'm tryihg.to.say.is I was
trying to make sure that I.knew each bf'these:individualé1more
pérsbnally thaﬁ——thaﬁ just purely profeésioﬁal and that I was trying

to get to know them so that I could look out for their--so that I
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could look out for their desires and goals. It was something that I

didn’t think was done for me as a junior officer, and I was trying‘to

do my best to take care of them.

MJ: Okay. So you were beginning to describe for me what

happened. You set anchor.

ACC: 8o we--we get anchor, and then after doing some

administrative work, thé Executive QOfficer and I went ashore with a
couple‘othér bfficers from the sﬁip, went to the admin and----

MJ:' and the admin being?- -

ACC: It was a house thét we had rented.;ﬁ fhe.Seychelles,
faifly:large hbuseL_and wé;relaxéd there, started drinking alcoholic
beverages, smoked“é cigar---- | - | |

MJ: Do you remember about what time this was that you started
dfinking?

ACC: This was ﬁrobébly early_aftern;on,'3——3:or 4 iﬁ.the-
aftérnoqn.l -

MJ: What were you drinking?

" ACC: Mostly vodka with ice, gsome gin, and then some beers. 2and

it was very scenic; 1t was a beautiful location. I just remember

looking out over the water,'and the Seychelles is a beautiful place.

And as--as we were relaxing and just talking, and we were--we were .

very--we were happy because we had just wrapped up -2 month of

'counﬁer-piraby operations and had been pretty successful at it. wWe
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had--we had introduct--intredict two pirate vessels and a pirate-

logistics vessel, and we had been working for Commander Task Force

151, Which is the coal——cpalition task-force commander for counter-
piracy, and that--it was a Pakistani cdmmodore at the time, aﬁd he
had really sing;ed us out for praise as;.you know, being particularly
aggressive, and a couple of the dfficers who we?evthere were the *
leaders of my boarding teams, and I Was-really,:you knqw,
congratulating them for how well they had done, and--and how well we

had handled these pirate incidents.

MJT: Was Ensign (K@) 'there, as well?

ACC She was not.there at first. She arrived later, and as we

were----

MJ: When--when all this was going on, she had not yet arrived?

ACC She--she and several other“of the younger -junior officers
did arrive later in the--the eveniﬁg,
And we were just talking about, you know, the experiences

we had had, and in fact, the day—che day before, we had been
diverted to do a medical evacuation for a--a éentleman who had a

ruptured appendix on a Military Sealift Command vessel, and we were

talking about that . operation because we had had to burn a lot of fuel

and go very fast and go.out of our way;
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assumed command, my prédecessor had done a great‘job training the
crew,.and théy wére a fantastic crew. They just finished INSURV in
November, and the ship was in greatlmaterial condition and--and they
had a tremendous sénse of ownership. | |
But what they didn’t have, I felt, I didn’t feel they were

very tacticall?\savvy,_and I was very concerned as we headed towards
the deployment that we were going to have to be &ery proficient in
thé application of force and very ﬁroficiept‘in the application of
Weapons . And I drilled them a lot. We shot a'lqt. We had ocur
entire—;the shiﬁ, becausé it hadﬁ“t been operational becauée of the
INSURV and--and just our schedule, we aimost had our entire FY-10
“allocation .of amﬁunition, and I ran drills, no-notice drilis,'you
know, wiﬁh our smart——Smallecaliber;action tgama lot ana forced them
_Eo éhooﬁ_a.lbt. |

T : ‘SQ,nwhen you séy "obligated, " you felt——tb get them some
downtime to---- | |

acc:  To givé';hem some.downtime-———

MJ: ----to soéialiie and----

ACC: and then to show them my appreciationlof——that I really
appreciate all their drills because at- first I think it was a bit of
a shock to them how many drills I was running,‘particulariy as we'

‘were on deployment . In fact, the Master Chief had asked me to--to

back off‘é little bit and, you know, space out those drills, and so I
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wanted to reward them for a job well done and tell them how much I
cared about them, and--and show that I was approachable and--and to
try and get them comfortable coming to me with their requests and

their goals, and--and to try to help them, and just show them that I

was a--a human being.
MJ: Okay, so you got in the van to go to town.
ACC: Yeah, we--we drove down; and I--I--I think I--I somewhat

dozed off for & minute on the--the ride down there. We got te the--

we got to the bar, and I woke up, and from that point on my--my
memory is pretty spotty, but I remember ----
MJ: From the time that you afrived'at the bar?

ACC: Yes. I remember walking around and--and seeing a bunch of

crew members and, ypu know, shaking hands and patting people on the
back---- o |
M : At--at--at thisrpqinf T want you to just tell me what you
independently rémember, and then we will get into areas that you may
dbh/t——may not reﬁember, so I ﬁant yQu to dréw'a distinction fof me
at this point in time and tell me what you indépendently femember. |

ACC: Yes--yes, Your Honor.

Without having read the investigation or talked to----

MJ:
ACC:. Right.
MJ: So you said your memory Was spotty when you arrived.
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ACC: Right. Yes, and I--I remember walking around the bar
and--and-~and trying to see evefybody who was there and shaking hands

and--and--and patting people on the back and--and--and just joking,

laughing--I remember laughing a lot. I remember going up oﬁ the

dance floor and dancing with a bunch of people just kind of in a

'silly way and then, you know, walking away. I don't remember being

there very long.
MJ: Do you remember anything about Ensign [{N(E)) Hid she

ride in the van with you to the bar----

ACC: Yes, and I remember her being there, and I remember

dancing with her but as part of a gfoup of people. I don't remember

singling her out for any reason.

And I remember going to the bar, and I sat down there, and
there was a chief petty officer of mine, and—fmalevchief_petty .

officer, and we started talking and, you know, he was saying how

great things were going and--and--and, you know, how much he liked me.

 and admired me, éhd then hé said, you know, ;There’s something I've
got to’tell you, " and he——he discloséd his homosexuality tQ me, and
'_I——I recognize thié'as'being ahead of tﬁe don’t-ask-don’t-tell
policy, aﬁd I remember just embracing him and telling‘him;-FHey," ybu
know, "vou're a great chief? and——and I unde:staﬁdi I apbreciate

.your Candor,.but let's not talk about'this for another few months."
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And I remember I embraced him again, and I think I made him

feel uncomfortable, and now, looking back on it, I don't know why I

did that, and I----

. MJ: Well, why don’t we focus in on Ensign [XE) and what

happened with her.

ACC: Yes--yes--yes, ma'am. What I'm--what--what I was trying

to is that at that point I think I was starting to see that my
‘impulses were not being controlled and I was----

MJ: Understand. .
, . |

ACC: And after that----

'MJ: But you--you were aware--were--but you were aware of what

you were doing.

'ACC: Yeah, I--I--I remember doing that, but T don’t--T don't
remember feeling——I remember feeling sufprised at his reaction,
that——that——that.hé'félt it was.inappropriaﬁe and now----

MJT: Well, wheh you say you--you were telling me that because
you--you wanted me to be aware that fhatfs‘when your impulsesf—you

realized your impulses-were becoming hard. to control, did you realize

that at the time---- ‘
acc: o
MJ : Ce——or was fhis looking back? -
ACC: _No, this is hindsight. That’s hindsight.
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After that, my memory.is ﬁretty.spotty, and I remember--I
remember seeing dﬁe of my crew members and him buying me a drinkvand'
saying that, yoﬁ know, the only price was a coin, and I-~-I had
several of my:command coins in my pocket. I--I always carriéd those,
~and T gave him one of those. AI-remember that.

And then I remember being by myself at the bar and the--
it's kind of a hofseshoe—shaped bar, and T remember there was a--the
forward portién of the bar, and there was a kind of a back portion
with a railing, and I--I remember béing against a railing, and I
remember thinking ﬁo myself,:"Boy, I'm really not doing so well. I--
I——I,ﬁ.you know, "need to go_hOme prétty soon, " becauselI'm teélly»
feeling the effects of the alcohol, and T'm feeling,,you know,
‘slurring my Sbeech and, you know, starting to not feel so well, and.
my fecqllection-is——is T feif'Ensigﬁ(b)(6) come around my--my--my
backside'sidef_énd I juétf—If-ithnestiy felt like I was élowly; you
know, kind oflbéginning to pass out a little bit, you know, thé room
was kind of'getting a little----. | | |

MJ: How did you know it was Ensign (K@) >coming around

..behind you?

ACC: I--I looked back and I remember seeing her, and I facedA ;
back tb the bar, and then--so I--I knew that she was back there, and
then i remember I felt likevshe had brushed my shoulder or -had

touched my shoulder with her hand--at least that'’s my recollection--
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and then I remember, you know, just bits and pleces after that, but I

remember reaching back and starting to touch her, and then that's
when ‘I had my hand into her--her underwear and started to tcuch her.

And then I kind of--my memory fades out again, and then I--

I--I--it was almost like I woke up, and I realized what was

'happenihg, and I turned to face her, and I just looked at her, and

she looked at me, and we stared at each other for a minute,'and'then
I said, "I think we should go outside," and she pushed my arm away

and said, "No, " and went away: And I--I stood there for a mement,

| and I--I just didn’'t know what had happened, and then I just——i

remember Wandering around the bar, and the next thing I really
remember is the next morning, énd that’s the--it's--1it's é really
spotty mémory due to alcohol, but I--I--that’s--that’s how I remembexr
things; '

MJ: Okay. Well, ahd that’s whaﬁ I wahted yvou to dp is tel; me
what yéu independently recollected. But now let's talk about what
you're charged Qith and what you séid in you;rstipulation. 50 I'd
like you £0 loék'at Page 2 of your étipulation.

ACC: - [Turne to Page 2, as,directed.J

MJ: - And I:remind yvou, the charge ié‘raﬁe by force, aﬁd in this
caée using yaur strength sufficient that she could not Qverf—could‘
not évoid or eséape the sexual conduct. And it——what;;what you’ﬁe

told me--just told me doesn’t meet that definition, and it's
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' ' ' ay
different than what you have in your stipulation. Now thig»ﬁgan you

don't--because you were drunk you don’t remember exactly, so let's
look at'your stipulation with regard to your trying to massage her

shoulders before--before you got to the bar with her.
Do you believe that happened? Because you didn’t--you
didn’t indicate to me--now you wé;evdoing jﬁst what I wanted you to
do is telllme what you»indépendently remember, but looking at, say,
Paragraph 10, do you believe Qhat yvou state there happened: that you

tried to massage her shoulders, and she told you not to touch her?

ACC:
£6 believe that Ensign [JXG) would--would make that up..

So where--where did you get this information?

MJ:
ACC: This is from the investigation and Ensiogn [N
statements.

MJ: Okay. So this was in--I have not seen that, so this was

in--in her statement?
ACC: . Right; 'Oh, ana in the interviewsvwith_Commaﬁder Fulton
with Ension [(IG) |
MJ: OkaYi
ACC:. Commander Fulton was able td speak to the victim prior to
this‘proceéding and told me that that’s what she said. I——I_don’t

want to believe that I did that. I don't remember it at all, but I
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can't believe that she would make it up. I have no reason to believe

that she would make it up. I can't deny it.

MJ: Well, it's got to be more than can't deny, and it's got to

be you believe it happened.
ACC: I--I don’t think she was lying, and--and I--I--but I

honestly just don’t know if I did it orx not. I--I think--actual--T

don’t think she would lie, so I--I have to believe it happened.:

MJ: Okay.

And then look at Paragraph 12, which is, again, a different.

description than what you just gave me.
ACC: [Looking at Paragraph 12, as directed.)

I--I don’'t have any recollection:of it, but I--but I can't

argue with it. I--I don’t think Ensign (K@) would make it up.

I--I'd like to believe that she was intoxicated, as well, but I--I--I

4can't believe I would do something like this, but I--I--T cén't deny
‘it. i Can't,»and T———— | | |
MJ: Why do ydu_thiﬁk your recollection iS‘Quite different,
actually; thén whaf———— |
ACC: wén--—— '

MJ: ----you've got in-your stipulation?

ACC: Well, I--I think because of the--the blackout portions.

There is no memory of certain things, so I think that maybe this
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happened during one of those periods of time that I--I just can't

recall. My----

MJ: You say you do recall, though, the incident of vyou

penetrating her ﬁagina with yvour finger, right?

ACC: I--I--T do----

MJ: But that’'s a different way than what's described in your

stipulation.

ACC: Right. I--I remember being very unsteady. I remember,

you know, again, when you kind of--the--the room not necessaxily

-spinning, but me.not being very balanced.and——nnd in-control of my .

body's movements, sc it's Véry possible that my pérspective or my
perbeption'waé——was different than what her-perception wns. And
since she was behind me, it very well couldlbe that I wés on her and
T didn’t know it, you know, was--was pinning her asﬁ—as,shensaid,

and--and I just don’t--I don’'t have a lot of confidence in my'memory

because of the----

MJT:  Okay. .

ACC: ;———beéause of the aléohol, and it's just——itF—-—

MJ: Well, again, read--I want you to read Paragraph 12 and

‘Paragraph 13, and tell me_whetherlyou believe that that 'happened.

ACC:  [Reads Paragraphs 12 and 13, as directed.]

I do. - I--1I don't remember it, but I--she would have-no

reason to lie, and I don’t think that she would make something like

- 58

—_—



this up. She has no reason to--to--to get me, and--and--and I--since

I can't remember it and I know that I've had blackoﬁts before, and I
know that I--I've had some impulse issues with--with alcohol, I--TI.

can't--I can't defend myself. I can't say that I didn’'t do that.

MJ: Well, do you believe----

ACC: T really--I really--I would like to be able to say that,.

but I--T don’'t think I can.

MJ: Do yoﬁ believe that_what'you‘ve'stated in your‘stipulation
in Paragraphs 12 and 13, and 14 are--is what happened?

ACC:; Yes, Your Honor.

MJT: And that--and that--according to this, she wasn’t behind

you; she was standing at'the'bar, and you came up behind her.

ACC: A--again, it's--it's--that’s not how my memory----

MJ: I--I--yeah, I understand it's not how you remember it, but

do you----
ACC: Right.

~--—-believe that that’'s what happened?

MJ:
ACC: VYes.
And that you tried to kiss her, and she tried to resist.

MJ: -
ACC: [Nb response. ]

MJ: And that you at that time then penetrated her wvagina with

“f
;

your finger.

ACC: Yes. -Yes.
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" MJ: So you believe that you did that.

' I—QI do have recollections of that happening. I

ACC: Yes.

know that that happened.

MJ: Now you--you talked about how drunk you were, almost in

like it wasn’'t intentional.

Did you intentionally penetrate her vagina with your

fingér?
_ ACC: I--I--it was not an accidental contact, but I don’'t have
any 1dea why I would have done that.

MJ: Well, remember, one of the definitions--or----

ACC: Right.

MJ: ----one of. the elements is that you had to do it

intentionally with the.specific intent to gratify your sexual

desires.

ACC: I--I know that I had no intent‘tOQ—for the other

definition, to, you know, abuse or humiliate her or any of that kind

of stuff,,sb it must have been to--to gratify‘sexual desires;
MJ: That you did it intentionallyf
ACC: Yes.
"MJ: And there would be no other'reaéon,for doing it?
ACC:“ I--no. No, I can't imagine ahy other‘reason.
MJ : NOQ Somé:of the things you've talked about'almoét sound

like a--a sth_of a consent here, like she first initiated contact.
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Do yvou believe that: that she consented?

ACC: At the time,-I think I did believe there was consent, but

now I do not believe that there was. Having read everything and the
impact that it's had on her, I--I de not believe there was consent.

MJ: And at the time you believe she did because--as you '’

remember 1t?
ACC: I just don't remember:any indications of non-consent., I

don’t have any recollection of--of non-consent until after the

contact had héppened.

MT: Well, let me go over the legal definition of "consent" with
you again. It--it's more than just non-consent; it's words or overt

acts indicating a freely-given agreement to the sexual conduct of a

competent person, meaning she wasn’t substantially incapacitated

herself.
ACC: Right..
MJ:' An ekpression of lack of conéent, so she actﬁally says, "I

- don’t consent," that means there's no consent; and then lack of
verbal or physical‘resistancé or submission resulting from your use

of force, threat of force--use of force in this case--doesn‘t

constitute consent. .

ACC: ﬁight.

MT: So how dqeé that fit with what we're talking about?
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ACC: Well, I—-she certainly did not give any verbal consent.
She gave no resistance. I didn't feel like I was using an?_physical
force, so I think at the time I felt like She.was nét——she was giviﬁg
me any indication of consent) but at the same time I didﬁ’t see any
non—éonsent._ So I think, in my inebriated state, I--I didn’'t think
‘that I wéé harming her unﬁil I came to my senses and recognized that,
"Hey, I'm doing something wrong," and turned to her to look and see,
you know, what the effect of my action had been.

So I——I dqnft think fhat‘she gave me ény iﬁdication of
consent; I just--I think maybe in my inebriated state the lack of
non-consent was éffecting my——my.jﬁdgment.

2nd again, it—;God, my meﬁories are just so spotty and--and
hard tb recall. - It just sSeems 1ike——I-—I-recbgnize now that there
wés not consent. | |

MJ: All right. Well, I also.gave ydu the definition Qf'
Jmistake of fact as to consent." | |
ACC: Right. )
ot 4

So, even if your memory #3 how you recollect it is correct,

MJ :

would you agree that you would not have the defense of mistake of
fact as to consent, as I explained that to you?

ACC : [No response.])

MJ: Let me--let me go over that with you again.
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Your state of voluntary intoxication at the time of the

,offeﬁse is not relevant to a mistake of fact. A mistaken belief that

Ensign (K@) consented must be that which a reasonably-careful,

ordinary, prudent, sober adult would have had under the circumstances

at the time of the offense.

ACC: I don't think a--a reasonable, prudent or sober person

would ha&e had the same recollection I did. They--I think that--if I
had been. sober, I would have known that there was not consent.
MJ: Okay. |
Now let's go back to what you said in your stipulatidn
because again, yoﬁ're talking about how yoﬁ independeﬁtly remember

it, but based on what you've agreed to in your stipulation, I mean

"it's fairly clear that»shevdidn’t qonsent as to what she sayé.
 You, again; believe what you said in your gtipulétidn—~~—
ACC: Yes—f4—> |
MJ: ———vthat you came up to the bér ahdF—because‘you told me
you didn’t think you.Were using force, but that's reéuired; An

intentional use of force is required to be guilty of this offense,

not an accidental use of force but an intentional use of force to get

the other to--to succumb to'what-you want them to do, and»in this

case penetrate her vagina with your fiﬁger,

Do you think you intentionally pinned her against the bar,

as you've said here in your stipulation, based on what the
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inveétigation, her statement and what you've discussed with your

attorneys?
ACC: May I have a moment with counsel?
MJ: You may.
ACC: [Conferring with Eounsel.]

I--T do believe that I positioned my body in such a way
that I could_digitally penetrate Ensign I—;I didn’'t feel
that I was intentionally in——in——inteﬁding.to’physically piﬁ her in
.such a way that she couid escape. I don’t think that I héd any
- intention whatéoever of--of forcing her into that position. I--I--I
feel like I was responding ﬁo the contact that she had had with me
and was leaning in towards her so that I could--so that I coﬁld
digitaily pehetrate her..'I——I_didn’t re----

MJ: Qkay,.you needvto‘look at youf sﬁipulation.‘ Becausé,
| again, we're--we're talking now--you've télk—4told me what QOu

independently recollect, but that*s different than what you said in

your stipulation.
CDC: One moment, Your Honor.
[Conferring with the accused.]

ACC: " Yes, Your Honor, I--I--I--I do believe that my--my body

did come against Ensign [{QJKE)) where she could hot'moye, and that--

' that was the initial contact. Yeah, I do believe that based on--
‘based on alllthevfacts.
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. was resisting?

MT [Pause.}] So do you agree with what you said in your

stipulation, based on----

ACC: Yes. Yes, Your Honor, I do.

MJ: Now you've talked about--we've talked about the consent

igsue. According to your stipulation, you were trying to get her to

kiss you, and she was resisting.

Do you agree that a sober person would have realized she

ACC: Yes, a sober person would definitely realized (sic).

" MJ: And it's while you had her pressed against the bar that you
penetrated her vagina with your finger?
ACC: Yes.

MJ: Let me give you the definition again of "force" in this

" case: That you did the,sexual act by using force her-against her to

the point that——well; to wit: that you used your strength sufficient
that she could not avold or escape. the sexual act--act or the sexual

conduct.
Do you, agree that’s what you did?
ACC: I--I think I used my weight, not my strength.
"MJ: Well, your strength or----
ACC: My--my-—---
: ed
MJ : Strength_of your body----

ACC: Right.
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MJ: ----being vour weiéht.

ACC: Yes. Yes, Your Honor.

MJ: And then the definition cof "force" is action to compel
submission of another or to overcome or prevent another's
resiétance——by sﬁrength in this case or powef or restraint, not--not
phfsi;al violence--applied to another person sufficient that they~
could not avoid or'eséape the sexual act. |

ACC: Yes, Your Honor.

MJ: That ‘s what yvou did?

ACC: XYes.

MJ: And you did it to compél her submission, based on what
yoﬁ've read? I know you don’t remember it that way, but based on
what you've read?

Acc: ves. Yes.

MJ: bkay. I think at this ﬁimé it would be a good idea--and
phis is alsé applicable; I believe, we'll see when we get there, -but
to talk a bit about alcohol--use of a;cohél and how it affects
memories, and particularly, in this cgse; the specific ;ntent to
:gratify 3rour sexual desires. | | |

Dé yvou feel ﬁhét YOUu were able to form the specific intent

to gratify your sexual desires, and'that‘S-why you penetrated her

~vagina with vyour finger?
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ACC: _i——I do. I--I donft recall having that specific thought,
but i——I——I think--I think I could at that poinﬁ. I can't imagine
that I would do it.for any other reason.

MJ: As I explained to vyou, the law recognizes that a person's -
ordinary thought process may be materially affected when under the
influence of intoxicants.- So; as.a result, if vou were to plead not
guilty to-this offeﬁse of rape, which again is a wviolation éf Article
120 of the UCMJ, i would iqsﬁruct the panel of members, if you chosef
to go with members, that evidence that fou were intoxicated mayt.
either alone or together with other evidence,.cause them po have a
reasonéble doubt that you had the specificlintent to gratify yoﬁr
Sexual desires, wﬁich is required for conviction of this offense..

Oon thé other hand,'I would also instruct the members ﬁhat
the fact that you may have been intoxicatea at the fime-of'the |
'offensé does not nécessafily indicate that you were unable to form
that specific ihtent. .That-is bécause yoﬁ may be druﬁk, vet still be
aware of-your actidﬁs-at the time--just not remember them——but aware
of the actions at the time and of fhe probable résults. |

1°d also iﬁstruct thé members that in decidiﬁg whether you
had that reguisite specific intent to be guilty of this;offense——had
the intent at_thélpime of the offense--that the members -would be
instructed to consider the_effect of intoxication, as well as other

evidence in the case, including the possibility that your
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intoxication was sufficient to éause a blackout or alcoholic amnesia.
Agalin, the inability to remémber because of intoxication, sometimes
calléd alcoholic amnesia or a blackout is not by itself a defense.
It is,'howevér,'a_factor to be congidered in determining the extent
and effect‘of your intoxication,

Now do'youruﬁderstand how alcoholism——wé haven't talked
about alcoholism; let's talk about that for just a moment. |

Do you feel like you're an alcoholic?

' ACC: Yeg.  Yes, Your Hoﬁor, I am an‘alcoholic: I'm 183 days

sober,

MJ Alcoholism, I need to give vyou some 1egal definitiqns‘with
regard to that. It's #ecognized by the medipal profeSsion aé a
disease involving thelcompulsion towards intoxication. As a matter
Qf law, howeverf intoxication from‘drinking as a result of a
compﬁlsion of aicoholism is regarded as voluntary intoxicaﬁipn—-aﬁd I
just ?reviously explained to fou how théf works .

We have a concept inlour criminal brocedure involving legal

insanity, or lack of mental respomnsibility, and that means 'that as a

result of a Severe mental diseasé or defect--you said you believe

you're an alcoholic, which is recognized as a -disease--that you were

unable to appreciate the nature and ‘quality of the wrongfulness of

your acts

or defect does not in a legal sense include an abnormality manifested
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oniy by.repeated criminal or otherwise antisociai conduct or other
non-psychotic behaviof disorders and pe¥sona1ity disorders.

With regard to the lack of mental responsibility----

Well} let me ask you first, do you‘uhderstand how
alcoholism, as I just explained that to you, is a dise;se, and then hpw
the lack of mental responsibility, Véiuntary intoxication and amnesia

or blackout apply to--to this offense of rape?

ACC: Yes.

MJ: And you discussed this with your counsel?

ACC; Yes, Your Honort

MJ: And have vyou specificaliy discussed the effect of alcohol
in the formation of specific intent in this case to gratify vour

" sexual desires, as that is an element of the offense? Have you
specifical}y discussed‘that with your éounsel?
| ACC: Yes, Your ﬁonor. | |
MJ: Do ydu have any questions about the terms or anything I've
deécribed'for'you so.far?. | | B
ACC: ‘No, Your Honor.
MJ: = Now, with regafd té fhe 1ack of mental responsihility; have
you éver been treated‘by‘a-mental—healthcére prbvider? |
ACC: Yes, Your Honor, I've‘béen under psychiatric care:fq;-the
last 6 months., I have a psychologist who has been doiﬁg both |

~individual treatment and family counseling, and I am under the care
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of a Navy psychiatrist for symptoms of post-traumatic stress disorder
and alcoholism. And then I also had seen a--counselors during my

outpatient alcohol-treatment program and'am gtill under continuing
care. | |
MJ: 7You're still being treated?
ACC: Yes. Yes, Your Honor. .
MJ: So you-said alcoholism and PTSD?
ACC: Yes, Your Honor.
MI: What's the PTSD from?

T ACC: well, my'psychiatrist and I are trying'to ge£ to the
bottom.of thgt. -I've segn——l've witnessed a number of pretty bad
accidents aﬁlSea; I used to sﬁffer from nightmares——I-suffer.from a
lot of nightmares from just the fear that I had of--of ﬁy Saillors
rbeing hurt when I'Was a béarding oﬁficer in the Gulf as a lieutenant.

-Irhad fearé of faiiure as a--as a departmenf head, as the Qperations_
Officgr on Ships, and then Qorrying about my crew aé——as;—as‘an X0
and as a Captain, and bééauée I had a particular commanding officer
who 18 exﬁremelyiverbally-and eﬁotionally abusive to me, and I_think‘
that”s really wlere my;drinking gdt-réally bad is-—is~I;was'selfu
mediéating——l was ﬁaking~allwa5‘§fipking to try .and deal with tﬁe
frustrati§n§ and stresses aﬁd fears that I had, and when I started
seeing the'psychoiogist for my alcoholism,.hé asked me to fill out

some questionnaires about PTSD, and I crossed the threshold for that,
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so, although I--I never thought I hadlany kind of PTSD—type issues
because I had never been boots on the ground in Irag and Afghanistan,
but the more he started talking to me abbut my naval career and the
things I had seen, the more he thought, "Well, you know, actually,
why doﬁ’t you talk to somebody about this pecause I t%iﬂk you do havé
these symptoms? You--you may not have the disorder, but you've got

all the symptoms."
And so I started seeing Dr. McLay, a Navy psychiatrist, and

he agrees that I--I have all they symptoms, but the--he can't really
figure.out which'of these specific events is the——is the--the |
trigger, and he's--he's placed me on medication fof my nighfmares.
It's a‘biood pfer——blood—préssure medication that helps me not héve
the--the nightmares_because it restricﬁs the adrenal—gland
prdduction:‘

MJ: 'Are you on'thaﬁfmedication right now?
ACC: Yes, ma'am, I am.

MJ: ‘Does that affect your ability to understand what's going on

here-today———j‘

ACC: ©No, WNo, ma'am;'I-—I don’t think it does. It--it makes me
a little tired and short of breath at times, but that'’'s:the only

effect that I know of.

MJ : SoAyQu under—--you understand what we're doing here today?
ACC: Yes, Your Honor, I do.
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MJ: Okay, and you feel like you're fully aware-?

ACC: Yes, Your Honor, I do.

MJ: So at--at the time of this incident with Ensign GH(G)
were you suffering from PTSﬁ at that time, do vyou beliéve?

ACC:k I--I--I do. I--I was.definitely having nightmares. I--I , 
never really considered myself the best ship handler in the Qorld. I

thought I was very tactically proficient. I thought I was a good

Captain, but I--I would get very.scared when we came alongside
another ship‘for replenishment because I just had sbme seldeoubts,
and I used télhave niéhtmare; while in command, especially the nighﬁ
before unde;wéy replenishments,.thinking~about accidents and--and all
- those types of fears.

| And I know that I had had a ldt of problems as a youﬁgef
officer pripr to the incident with Ensign When I was
wbrking fof the:Captain whdfé kind of abﬁsive}.i would——I'quld drink
heavily thdseAnights, and it got to the point where I'd get so |
‘scared, and I don'tbknow why, but I'd loék my bedrobm door, and I'd--
I'd léad,my .45 pistol ahd put it under my pilloﬁ becéuse T Waé jﬁst
‘scared, and I--I don't_know why T did that; there's né—fnobbdy was

coming to get me----

MJ: Well, do you think your PTSD had anything to do with the

incident with Ensign [DEG)
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ACC: No, I don’t think it had anything to do with the incident

with Ensign {(JN(S) other than I think it was a significant

contributor to the progression of my alcoholism.

MJ: Okay. So you--you'd--you--you say you--were you diagnoéed

at that time as having a disease of----

ACC: . No, I--I--I did not seek out any kind of treatment for
fear that I wouid be derailed in my career, and that I would noﬁ get
security cleafance, and--and I was deathly afraid of'reporting myself
to:a'méntal—health pfofessional.

‘MJ: So you were not under treatment at the time of--of either

of the incidents----

ACC: No. N

MJ: ----either with Fireman [(JK(E) or---- .

ACC: No. .No, no, I was not, Your Honor. |

MJ: Okay.

ACC: T was not;

‘MJ: 2And tell me again when you started.

ACC: :It was——i started seeing the psYchologisﬁ in May of 2011,
and I started seeing the psychiatrist inAJuly——end of July/beginning
of August 2011. | |

Mﬁ: - But you believe you'were suffering.from bOth——well,‘the
PTSD was céntributiﬁg to alcoholism,_Which'you believe you were

suffering with at the time?
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ACC: Yes, most definitely.
MJ: So--I asked--I asked you, I believe,:and I'm going to ask
you again, did you discuss the lack of mental——the possiblé defense
of lack of mental responsibility with your counsel?

ACC: Yes, Your Homor, we did.

MJ: And do you understand it? I've given you some definitions
with regard to 1t? Do you feel you undérstand ité

ACC: Yes, I do.

MJ: That defenéeé

ACC: I do.

MF: Do you have any guestions about that potential defense: a
lack of méntél responsibility?

ACC: No, Your Honorl

MJ: Dé you-believe youAVé Beén able ;é_participate with your
courisel in pieparing for yoﬁr——y&ur trialé | |

ACC} Yes, Your ﬁonpr, I have.

MJ: " a4rnd you believe you're'still an alcoholic?i

ACC: [Chuckling.] Yes, Your Honor, I défihitely am an

alcocholic.

MJ: And you're still under the care of thebmental—health

professional?

ACC: Yes, Your Honor, I saw my pSychiatrist yesterday.
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MJ: We have a process in our system, it's under Rule for Court-
Martial 706, in which you can belevaluated'if vou believe you might
have a defense of lack of mental responsibility,‘or it might be an
issue with regard to the offenses that you're charged with, that you
pled guilty to. we call it a 706 board, and that’s you meet with a
board of medical professions, at least one pérson.up to three--three
persons, and they evaluate you for your fespdnsibility at the time of
the offense and also your ability to stand trial to pérticipate in

yvour defense, cooperate with your counsel, that sort of thing. Wwe

Call it a 706 board.

Did you discuss that withryour counsel?
ACC: tCOpferring with counsel.]
Yes, Your Honor, we——We did. ‘wWe did.talk about-it, and If'
I--T feel like I'm f;it. | |
M Okay. ©So do you believe that you should berevaluated? Ang
‘we'ré talkihg-ndﬁ about your ability to--lack of.mental

responsibility as a defense for the--for what you did? - Do you feel

like you should be evaluated?

ACC} No, Your Honor, not based‘on what -my psycholoegist and

psychiatrist have said.
MJI: Mr. Sullivan, we've talked about this during our 802, but

“would you state what's been done so far and what your position i1g?
CDC: - Yes, Your Honor. .
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Commander Wiley has been evaluated by Dr. Wocd at length,

and they've had'a-;-—
MJ: By--by whom?
CDC: By Dr. Dennis Wood.
MJ: And he ig?
He has----

CDC: Forengic psychologist.

MT : And>you say he has been--as part of the defense

preparation----

CDC: Correct.
MJ: It's‘not——it's not a formal 706 board.
CDC: COrrect.' No, we have never requésted a 706 because we

didn’'t believe it was necessary. I know that Commander Wiley has

been uﬁder thé care of two psycholqgists and a psychiafrist. T know
Dr, Wood has looked ét all tﬁe.psychiatriSt‘s reports, that Commandér
Wiley was found fit for full duty by the psyéhiatrist: Wé're weli

aware that there's isgguesg of alcohbliém and PTSD gymptoms; there was

never a diagnosis, but symptoms, and----.

MJ: So there's not been actual formal diagnosis----

CpC: I----
MJ: ----of PTSD?
CDC: They—;they talk about PTéD symptoms, and--but there--I
have not seen aﬁy;—any reports‘or anything that\wotld—é&ould——that

led us to believe that there was any issues of competency, whether
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the time of the offense or assisting with his defense.’ Commander
Wiley has been very‘eﬁgaged in assisting with béth counsel, able to
answer our guestions, béen.able to, you know,-communicatg and--and to
make--make decigionsg, so we have not had any concerns about his
competency .
o ' oy 04 .

MJ: And in his--you say he's been evaluatedﬂ%ommander Woodson,
you said? ‘

CDC:  Dr. Wood.

M¥: Dr. Woodson----

CDC: Dr; Wood.

MJ: Dr. Wood.

CDC: Dr. Dennis Wood. o

MT: bkay ..

CDC: And we have----

MJ : And'was there any discussionj--—

CDC: May we have a moment, Your Honor, please?

MJ : .You’may.

CDC: [Canferring with co-counsel and the accused.]

Your Hoﬁqr,-we just have received a--a éupplemental ;éport

‘faxed to us today sent up to the court, but I'ﬁ lookithagain at
the--at his actua1 diaénosis, which is an anxiety disorder with PTSD-
like symptoms, depressive disorder, alcohol dependgncép but no . |

Axig-IT disorders or pérsonality disorders or competency issues that
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would reguire us to do a 706. If I thought it was necessary, we'd

have done it.

MJ: Okay. So you said anxiety disorder, PTSD symptoms,
alcohol----
CDC; I'll read it again just so I'm cleariv

The Axis;I diagnosis included:

Anxiety disorder; in parentheses is "fTSD-like symptoms, "
end-parentheses;

Number twé, depressive disorder, in'parentheses "major
depressive symptomsg, but in the contents--the context-of.alcbhol
use; " and .

fhree, alcohol dependence, and in pareﬁtheses‘"iﬁ early
remission;" and

For Axis II: deferred. - . ‘ o

o - ed

There was, again, no other diagnosis or--and again, I'vevto
‘ Dr} Woodhat length, and I've talked torhim today, tha£ there was
nothing that would inhibithommander Wiley to assist in his defense,
nor was there any sort of competency 1Ssues where he.co#ldﬁit
appréciate his situation'ét.the time of the offenses. So Qe're——

x

we're comfortable with that.

MJT: Government, I'd like to hear from you on thig----

78



TC: We agree, and we've had the same conversations with the
défense, and--and based on those representations have not ordered or
requested that a formal 706 be ordered.

MJ: Okay.

So, on the date of the offense} of the incident with Ensign
' Coﬁunander Wiley, did you understand what you were doing,
either based on your own'recollection or based on having‘read the
investigation and--and talked with‘youf attorneys and her statement?
Do you believe you.understood what you were doing?

ACC: Yes. Yes, You?vanor;

MJ:' Do you be;ieve you “knew What you were doing was wrong at
the time? |

‘ACC: I--I believe it wasAwrong} and ié—I'm not sure I wés aware
"it‘was wrong at the'time; but I realized it was wrong Very{ very
vshortiyéfter,- |

MJ: Oka?, and ybu“ré saying because.bf ﬁhis——what we talked
about, your mistake oﬁ fact as to consent? |

ACC: Yes.

' MJ: Do you think——and‘again, looking back, do yQu,think that--
do you actually believe she was consenting, or you just don't
remember it correctly based on what you've read and the

. investigations?
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ACC: I think I either completely misinterpreted or I just am

not remembering correctly because there's so many facts, so many
things that--that I just don‘t. have any memory of.

MJ: Do you believe the facts in your case raise a lack of

mental responsibility as a defense?

ACC: DNot as you described it in the definitions.
"MJ: Why don’t you elaborate with me on what you mean by that?

ACC: I--you said in the definitions that, you know, a

reasonable, sober person would---- '
. ) _ ‘ | |
MJ: Well, that’s mistake of fact ags~--- ' . |

ACC: 0Okay, that’s mistake of fact. , ‘

| MJT: I'm:jus; talkinq aboﬁt the--the disease of alcoholism as
possibly being a--a dgfense in youf case in that you could nét " -
appreciate the nature and quality'and.wrongfulness of your acts.

~ACC:. I--1 know that because of the blackouts and the——thelack
of impulse céntrol that.I seém ﬁé encounter when I was--when I was
drunk, I dp4—I——I——I don’'t feel 1like i héd céntfollof my actions, but

at the séme time I--I--I think I should have known better. I think I

should have understood.

MJ: [(Pause.)] 2And again, you said vou don’'t believe that PTSD,

other than causing you to drink, had anything to do with the

incident.

ACC: No, I--T don‘t.
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MJ: TLet's talk about the inability--your alcoholic amnesia and

how that factors in.

You--you said you had had a lot to drink when you were at

the admin house; did you continue drinking once you got to----

ACC: Yes.

MJ: Do you remember what, how much?

ACC: I know a number ¢f crew members brought me drinks. I know

that thefe was a number of mixed drinks; I--I mean it just kind of
ran the gamut. i know there was a couple beers involved. I know
that there was a loﬁ of mixed drinks involved, but I--I honestly
can't recall what all those mixed drinks were, so--I know some of
them had whiskey iﬁ them, but that’s—fthat’s all.I can remembér..

MJ: Have you had, in the past, had that much to drink before?

ACC: Yes.

Mﬁ:' Aﬁd how did———;

ACC: 'Although that.&as——that was\a-lot; but . I have had that
much in the past. | |

MJ: _And-IFﬁ notfasking'aboﬁt‘other.actS'of conduct or
misconduct, but whén ybu drank in tﬁg past, had,you ﬁad;theSe same
problems with impulse control? | |

ACC: 1I've had--I've had,biackouts before, and I have had
incidents'whére I--I recall saying or_doiﬂg things that I fegretted

the next day and wondered why I had--had done‘them, but nothing to

5
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this degree, nothing like this, just mostly, you know, either being
silly or--or--or, you know, saying a--a mean comment to someone. But

ves, I do remember, and it seeméd like it was getting progressively
worse as time went on.

MJ: But knowing this, you chose to‘drink on tﬁat night;
correct, drink tq excess?'

. ACC: Yes.
maﬁy ways that drinking'was'thevthing that made me happy. Drinking
waslthe thing that made everything okay, that drinking was #he thing
that took away the worries and the streés and the fears. Ibhonestly
believe thaf drinking was helping me hang onto reality, helping me
hang'onto my sanity, -and in fact,: it was the opposite that was true.
But I didn’t realize that until after I had had treatment.

MJ: Okay. Well, you know, ybur stipulation_is Very'detailed.
| What‘elSe——obViOUSly,vthe——the inciden£~With Ensign
at the bar, I don't thiﬁk anybody else——based on your

stipulation--observed that, but there are other .incidents described

in here about your dancing with hér and chiefs coming to take her off

the floor.

Was that all contained in the investigation? Is that how

you know about this?

~ACC: Yes. Yes, Your Honor.
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MJ: So there's--the investigation included her statement; were

there other statements, as well?

ACC: That's correct.
MJ: What other statements did you read?

ACC There was one by a chief petty officer who had placed

Ensign (K@) in time-out, who had taken her off the dance floor

-and had her time-out for her own.good. I--I remember reading that

chief's----

MJ: Her own good because of you?

. ACC: That--that’s how I took it.

MJ: . Is that what the statement said?

ACC: It——itF—Ifm trying to recall because it was a while ago

that I read it, but ves, it was the--the chief had taken Ensign .

(b) (6) away and said, you know, "You need to go into a little time

out for a little while, but you don’t have to stay here," and--and

actually told her that she didn’'t need to stay at the bar, that she

could, you know,  she could leave. But that’s'all I recall. But at--

but because of that and--dnd Ension [(RE) statements and--and

Commander Fulton's comments to--with Ensign (K@) that’'s--that's

how I came to believe the items in the Stipulation of fact.

MJ Okay, so go back to the--and you believe--you believe that;
do you have any reason to disbelieve what any of these people said?
ACC: No.
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MJ: Including Ensign (K@)

ACC: 'No.

MJ: Do you believe you were provided with everything the

government had?

ACC: Yes----

CDC: We're getting close to 11 o'clock, Your Honor .

MJ: Well--yeah, I think we're about to wrap this up, SO--—-

CDC:,‘Oh, youire looking for a segue, okay. '

MJ:V Then we'll take a break before we get to the rest of the
charges.  |

Government,'have you provided the defense with everything
vou have in this case?
TC: Yes, Your Honor, indluding»summaries of interview that

trial counsel have had, more particularly with--with Petty Officer

(b) (6) but to a limited extent also with Ensign (XS] so not

only written, but we've sort of created what would, you know,

probably otherwise would be wbrk»prdduct have been furhished-to the--

the defense, as well.

MJ : And Mr. Sullivan, are you satisfied that you have
everything that the government haé? |

CDC: 0Oh, yes, Your Honor.
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MJ: And Commander Wiley, before you decided to plead guilty,

-did you read everything, read the investigation, discuss it with your

counsel?.
'ACC: Yes, Your Homor, I did.
MJ: We've talked about your memory varies somewhat from what's

in the stipulation; which do you believe is correct: what you

remember or what's in the stipulation?

At this point I believe what's in the stipulation.

ACC:
MJ: What--well, you say at this point; what do you mean?
ACC: TI--it--it's been hard for me, and I--I've had extensive -

conversations with, you know, Mr. Sullivan and--and Commandef Fulton,
and at first it wasvvery hard for me to accept and believe that--that
what I was remembering was iﬁaccuraté or——o£—4or_the perception was
not correct. But the mofe I looked at the evidence in the |
investigétion and was able;to taik to*Comﬁandef'Fultoﬁ about whaﬁ
Ensigfl 'had said,x and .the.strength éf hér conviction and .her'

recollection, .the more I began’to question mine, and I Jjust can't
believe that--that Ensign [(JXE) would make this serious a charge

without their being somévvalidity in it.

'MJ: Some validity or----

ACC: -Well, being--with it--without it being accurate, and it's

just very--it's just been very hard for me to accept that I did these
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things, and I--particularly when my memory is--is slightly different,

but I have to believe and I do believe what she said is--is accurate.

MJ: Okay.
ACC: Yes,.

MJ: 2And you believe that after she left the dance floor that

yvou went up to her and tried to massage her shoulders?

ACC: Yes.

MJ: And that she went to the bar, and you went to the bar--that
she was standing at the bar, and vou went up to the bar?
ACC: Yés, Your Honor.

MJ: And that you leanéd against her with her bod—~with‘youf

body?
ACC: Yes, Your Honor,

MJ;. And that vou triéd-to kiss her, and she tr--she resiéted?
ACC: Yes, Your Honor |

MJ:‘ and that while vou were attemptiné fo kiQS'hér witﬁ jour
’ body aéainst hers, holding her agaihst the bar, that you put your
hand up her dress gndldigitally penetrated her'vééina?

ACC: Yes, Your Honor.

MJ: And that with your strength She was compelled to submit to
vour--to--to your doing that action, that sexual act?
~ ACC: Yes, Your Honor.

MJ: 2And you believe that she did not consent to that?
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ACC: Yes, Your Honor.

MJT: And vou did your actions in order to gratify your sexual
desires? | |

ACC: Yes, Your Honor.

M&{ Do you believe the prosecution could prove this case_if‘it
had been a contested case?

- ACC: [Pause. ]

MJT:. That basically goes to whether you believe what she's

saying is true.

ACC: I--I--I think so, yes.

MJ: "And are you personally convinced that you're guilty of this

offense?
AéC: Yéé,.Your Honor,
MI: Do you understapd that if the prosecution were reguired té
prove your guilt, they would also have to prové that.you had the
| reguisite intenF,-%hat is to satisfy vyour sexual_desi;es? .DQ you
underéténd:that? .That woﬁld be one of the things they would have t@
,prove?_ | |

' ACC: Yes, Your Honor.

ﬁJ: Do. you undéfstand that in--in- the course of;tﬂié Ehat:the
.members would consider the evidencé preéentedron yoﬁr state of
,intoxicatidﬁ.as to_whethefkyou could form that specific intent?
ACC: .Yes. |
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MJ: So, even though you cannot recall specifically what

occurred as laid out in your stipulation with Ensign (X&) at the

bar in the Seychelles because of your intoxication, afe you convinced
at this time that yéu did have the specific intent to gratify your
sexual desires? |
‘ACC: Can--can I have a moment?
[Conferring'with counsel.]

Ye--yes, Your Honor.
MJ: Aﬁd.on the date of the offenses; eVen though you can't
reﬁember it all, but based on--on what you've read in the
.investigation, do you believe you undersﬁood Qhat you were doing?

ACC: '[No response. ] | | |

MJ: Not on your own independent fecollection, but inélpding
»what you've read in the investigation?

ACC: Yes, I--I do bélie&e so.

.,MJ:. And you understand tha£ by pleading guilty, you're waiving
the possibie defense of intoxication as it rélates to the sbecific
'intent.of desire to graﬁify yoﬁr‘sexual deéires. a

ACC: 'Yes, Your Hpnor. |

,MJ:. Ana yoﬁ'wish;to waive that possible défensé?

ACC: Yes, Your Hohor.

MJ : .And are you cOﬁvinced as to your own.gﬁilt of--of the

¢harge of rape in this case?
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ACC: Yes.

MJ: Despite your inability to recall all the circumstances, do
.you still wish to plead guilty to this offense?

ACC:- Yes, Your anor. '

MJ: [Lethhy baﬁse.i And I'm going to ask yoﬁ again, ‘based on
what you've reéd and not’juét you£ own recollection, do you‘believé

you were able at the time to appreciate the nature and quality, or

Wrongfuiness of your éonduct?
ACC: Just—;juét a moment.

[Conferring with counsel. ]

Yes—~yes; Your Honbr,'I do.

MJ: Just a few more questions.

Do you agree that it'was'your use of force, in this case
your body againstihers holding her-aéainst the bar, that made it |
possible for YOuth_engage in sexual--this sexual cpnduct['that is
‘digita.l penétration .Of the végi.na of Ensign .

ACC: Yes{ the positidning——yes, i do. h

MJ : bo you believe ﬁhat yoﬁ wefe forced or coe:ced by anyone.or
anything.intb committihg this act? |

- ACC: . No.. NQ,:Your Honor.

MJ: Do you belieye you could have avoided your actions if yéu
had wanted to?

ACC: [Pause.] Yes. Yes----
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MJ: For one, ydu didn’t have to drink to the extent vou did,

correct?
ACC: Right, right, rightﬂ Yes, ves, I----

MJ: &nd even being drunk, you could have avoided doing what you

did.
ACC: 1I--I--I do.
MJ: You didn‘'t have to do what you did, did you?

.ACC: No. ©No.
MT: Were ydu fprced to éo what you did?
ACC: Noé———. :
MJ: You may have had a loss of control, but could you have
‘avoided those actions if you had wanted? |
ACC: Yes. Yes.
MJ: And do yéu;agrée'that-it:waé a freely-made décision onryour
part to do what vou did? |
ACC:  Yes.
- MJ: rBoth to drink and then to—jf-
‘ ACé: YeS
M&: To do whaﬁ you did at the baf.

ACC: Yes, Your Honor.

MJ: We've talked about all kinds of potential defenses.’

Based on everything we've discussed, do you believe you had
any legal justificétion or excuse for your actions?
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ACC: No. No, Your Honor, none whatsoever.

MJ:  All right, is your witness standing by, Mr. Sullivan?

CDC: . Could we take a brief recess?

MJ: - We can, but is he standing by or----

CDC: He should be.

MJI: It's 5 after 11. Wwhat I'd like to do ié takeé about a 15- -

'minute recess. I'd like counsel just to éome,by'in my chanmbers Ior

about 5 minutes, and--and then we'll take a recess so they can make--
' hen e

W
take a comfort break, and thenvwe come back we will hear from the

witness, and then we'll continue with the providency inqu$ry;

"[The court-martial recessed at 1105 hours, 28 October 2011.] -

[The court-martial wag called to order at 1134 hours, 28 October

2011.]
MJ: . Court will. come to order:. All parties present when the

court_reéeSsed are again present.
As discussed.in our 802'¢onférenCe, we'll take the,
testimony of the defense witness, and then we'll take a lunch break.

So is your witneéslstanding by?

CDC: Yes.
[END OF PAGE]
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COMMANDER ERIC E. CUNHA, MC, U.S. Navy, was called ag a witness for

the defense, was sworn and testified as follows:

DIRECT EXAMINATION

Questions by the trial counsel:

Q. Commander, i1f you could, please, state your name for the

record?

A, Eric Edward Cunha, C-U-N-H-A.

Q. and your current position?

A I'm a commander, and I'm also the current c¢linic director

for substance abuse rehabilitation program for the Naval Medical

Center San Diego, all outpétiént}_

TC: Thank yoﬁ.

CDC: ,Good‘morning, sir.
Questions‘by-the ciﬁiiiaﬁ.defense counsel:

Q ) Could you, pleaée, provide the judge with a little.bit of
your military baékground? |

A.-Sure..

WIT: = Good mQ;ning, ma ' am.

MJQ Goqd mofning.

.WIT; Cu:rently, I've been in l9‘years; I'm é clinical
'psychologist. I also havé a specialty in pediatric néuropsychology
'I“ve-WOrked forensically with the courflbefore, and right néw I'ma

substance-abuse specialist. I'm also--I also work part time as a
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professor for the University of Southern California for their sccial--

work program, and that pretty much sums it up, ma'am.-

) ’ . gpw ,
Q. Doctor, coulquust explain for the judge what--what your
"current duties and responsibilities are, just a little more----

A, Yeah.

Q. ----about what .you do?

| A, Yeah. My current duties, I'm--as I said, I'm currently the
clinic direttot for all'outpatient substance-abuse rehabtlitatibn,
and'basically what that consists of, we have a--an outpatient |
>§rogram, an inteﬁsiﬁe cutpatient program} and continuing cére. We . .
alsordo impact. Sb we have a——é,breadth, 50 everyone who's just
basically--who hévé gotten a DUI but no diagnosis all the Way to, you
know, significant-substance dependency, and that can be all differént
leveis whethér it's heroin or alcoﬁol. If.it's more severe than
that, they woﬁld,go to the residential'program. |

'Q.V Okay. . And~Doctdr, at some point 1in time,_did you meet
Commander Jéy Wiley? |

A, Yes, I dida. 1 did,hiS'SCteening for alcohti;

Q.t~Do yQu‘know approximately whén thét happened?

A Thét was in April, I believe.

Q. Qkéy, and--and since that”time, haye yvou had an opportunity

to review any more of his records regarding----

MJ: Excuse me, when wag the date of that, the screen?
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WIT: I believe it was in April, ma'am.
MJ: Of this year?
WIT: Yes.

'Q. Since that time, have you had an opportunity to review

additional records or talk to additional people in the mental-health .

profession about Commander Wileyfs case?

A. Oh; yes, I——I've.kept up oﬁ top of it. Well, any time.we
have a cémﬁandinngfficer come through our proéraﬁ, my Director wants
to berkept informed of the case, so I--T follow the caseApretty
closely and stuffl But I also follow thé case.in a_éense of knowing
how they'fe doing and stuff, and I--I've had additionalfmeetings with
himAfhroughdut that.period of time. |

Q.‘ An&——and other people involved in this case, like, for
instance the Navy Now——;— |

4. MORE Program.

Q. MORE? Okay, who else have you[ I guess, specificallyftalked

td:about.his Casé'or—~4—

'A. Well, his licensed provider--or we calll?LIP," licensed
independent‘provider, I've talked to her, I've talked tp the MORE
.counselOrs, I;ve talked tojhis continuing—éare_counseiors,_and‘

basically anyone who's had contact with him.
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| Q. Okay, and I'd--I'd like to educate the military judge as to
Commander Wiley's diagnosis and alsc his progféssion with this----

A. Certainly. I--I diagnosed him with alcohél depeﬁdency.
Given what we know at this time abogt him, we would now say that
it's-~he's alcohél?dependent in early full. remission. So bas——to‘get
full remission, he has to be alcohol-free for a year; he hasn’'t
reached thét criteria yet. - And‘there would be no other diagnosis;
there's no Axis-II diagnoéis, IIIjqr IV. There's scome stressors,
obviously, legal issues,rbut he'é doné yéry well in the program.

Q.  And when you say he's done very well, could yoﬁ justf
describe fér the militéry Jjudge what he's.accompliéhed in your
.programrfrom talking to other, you kﬁow, pebple in——involved'in the
case? |

Al Certaiﬁly. Where I'd like.;o start is this is the first
time in any ﬁarticular case I've evef been T cou:t‘for SARP! ;I——I
tﬁpically don’t do those types of things, but in his partibular case,
in our opinion he's doné so well that we've decided to do that.
The--and what I mean:by that is that a lot of timeé when we have
senior individuéls comé in; whether they';e cbmmaﬁding of ficers or
command master chiefs or anything like'that: they adtually‘have a
tendency to sort of want to run the group and élmbst be like a fellow
counselor to us. That was not the”caserhére. He, essentially, ate a

lot of humble pie, and he was able to be a true peer to his--the
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Qroub members that he.participated in.tﬁé intensive-outpatient
program, and he worked diligently, and what I mean by that is that
any assignments that we asked him to do, whether it was to get a
sponsér at AA, or whether it was to do--we--we call them homework
‘assignments, but basically it's journaling, all of those'things were
done.

He's participated in the MORE prbgram. At this time, he's
finished four éf the seven modules, and tha; ﬁéans he's ﬁretty——he's
én‘track with that‘becausé it takes about a.little more than_a-year a i
-to complete all the modules---- ' | . : E

MJ: What i1s this pfogram? 7 | - i

WIT: The MORE program? Basicélly, it’s a éomputer—based
progran that adds additional help besides going to AA. And so they
.have counselors, and so they_actually'have modules that they work,
véry simiiar-to the modules thaﬁ we would have giQen in--in the
iﬁtensive—outpatient progrﬁm, and they‘act——hé has an additicnal
counselor because of that, agd they kéep_in contact with him.

And what the counsélors do, if;—iﬁ he writes a journél or
something,.tﬁey'll——they get ah email, baéicaliy, and they then
. communiicate with him via the phone or he comeslin and sees them. Aﬁd
he's been very participatorf.within that program. |

MJ: And that’s M—'O.—-R—‘E?

WIT: M¥M-O-R-E, ves, ma’'am.
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Q. 1Is tﬁat a relatively new program?
A. It is; it stands for My Oﬁline Recovery----
- ACC: Experience.

WIT:v Experience, thank you.

And it's new. It--it has beeﬁ in plade at Naval Medical
Center for. just over a year,.about 13 months.

0. Okay, Doctor, and in your observaﬁions, has--has Coﬁmander
wiley accepted the fact that he—~5e is_an alcoholic?

A. Yeé——well—é—~. |

'Q. Why do'you say--why do you say that? ”

A. Yeah—~well,‘itfs part df the progfam in a sense;. In other
words, you know, if a person truly ié in recovér&, the—;the term
really is "once an alcoholic, always an‘alcoholic;" even 1f the
pérson has been free.from alcohol for 2Q yvears. You know, there are
true chemiéalkchahgés that héppen within‘thé brain of a—~Qf a pefson
who has alcohoiism,'and S0 those——those changes‘remain. Now‘that
doesn’t mean he's goiné ﬁo relapse»and all‘those types of things and
stuff like thaﬁ; in faét,‘our——the Wéy we see it is that he's worked

the program so well, we beiieve his--his chance of rélapse is

minimal. It would have to take an exceedingly large stressor to have.

him return to that. But right now, you knéw, he has a very good

support system: (b) (6) all thésé types of things are
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supperting him. So we would réally see any tvpe of relapse to be
very minimal.
0. Has Commander Wiley, vou know, minimized his abuse of

'alcdhql at all?

.A. No, that--that would be--I wouldn’t be here.. And so--no,
he--he's been very upffont about, you know, his drinking experienées
and stuff, and--and you know, he was drinking to the amounts——Well{

I1'll say how it was reported.

He was réportedly ééying that he drank five to seven , J

_ drinks; however, those were self—poured,_you know. Self-poured
drinks, no‘one knows what an ounce is, and espe;ially.an alcoheolic.
They just bour, and so those 5 to 7 drinks; it's.more likely to be;

you know,A7 to possibly up to 18 drinks, so it's significant. And = |

when you're drinking that muéh alcohol, it has a tendency to shut
down phé.frontal iobe S0 a person‘can become. more impulsive, you'. 4
know. | ‘ “ f
| A person who says tﬁey nevér get behind a wheel of a car,
they get behind the wheel of a car. Iﬁ‘also can interfére~with what
théy ca;l——there;s a.étructure in the brain calléd the hipbocaﬁpus,
which helps Convert‘shgrt—te;m_mgﬁory intovloﬁg—term'memory, and so
‘individuals——you know,xyéu've heard the term "blackout, " and that’s
really ié_(sic); they do not remember the events thét hafe transpired'

because the hippocampus was so impacted by the alcohol that those
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rshort~teim_memories have not been proceSsed; and they will never be
p;ocessed——they're gone--into long-term mémory.

Q. ‘Okayg and——and Doctor, 1in yéur‘professional bpinion, what--
what is-Commaﬂder Wiley's likelihoéd for success?

A. In the tefms of going back to drinking; is that what you're
askiné?

Q. Or--or succeeding in remaining sober.

A. Sober. Weé;we see it as very good, excel}entw You know; as
I said,.we.believe the chance is minimal that he'll go back to that.
Tt would have to-téké a tremendous stressort and the only one thét I
could think of would be that, you know, if he lost his family. ‘Yoﬁ
know, as long as.he'hésithe support of his faﬁily,vl reaily don't see
thgﬁ_as én‘issue. |

CDC: boctof, I wantﬂtd thank ycu for your time. . Commander Crow
may have some Questioné forryou.

- MJ Doés the govérnment have crdss—éxaminatién?

TC: Yes, Your Honor.

MJ:  You may procéed.

| CROSS-EXAMINATION

éﬁestions by the trial_counsei:'

-Q. Doctor, do you remember specifically when he reported, when
you first-met him?

A. I--I don't remember the actual date, I mean----
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Q.- Did--is part of the treatment, does he also talk about the--

‘the conduct that led to him going into treatment?

A. To a degree. I mean we certainly have people there that

have had other legal issues and stuff like that, and a lot of times

‘they will not share certain pieces of thatAstuff, on the advice of
~their ldwyer and those types of things and stuff. And so--I mean I
- certainly got inklings of some of the legal stuff that was going on.

I mean any CO that is removed from his command obviously has

significant possible legal issues. And then there was some--also
mention of some sexual stuff, and so I--I certainly understood that

it was a serious case.

.Q. But--but that was not part of the ongoing therapy in groUpf

and so forth?

A. No, my'understanding was he has a--he had a personal

therapist that he was dealing with some of those things with, and so

'what we were dealing with was actually his level of'alcohol that he

was drinking and how that was impacting his life.

0. Now, sir, as a near-20-vear commander in the Navy, you've

‘beén around the alcohol systém for quite a while, is that fair?

A. Yes.-

Q. So was he aware through his prior positions as an XO, CO--1I

guess what‘I'm_asking, does the Navy educaté people in command

rresponsibilitY] command leadérShip-positions as to the different
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treatment options, the--the way to get assistance and so forth so
they can, then, take care of their crew?

A, Well, i——I think- there is——obviously, .there is some
education tha; the CO0s get. You know,:I've been on two carriérs,
and--I can tell ycu, though, that the Cds.have a ﬁendency to ask
their experts that are on the ship what those tréatment things‘are,
and so I--I have educafed COs. So do I think they're:eduéated? :
Abéolutely. Do I--do i think that they also rely on theirx énboard

experts? Yes.,

Q. Aand would you agree with me--I mean I think all'commanding
. _ .
officers now undergo the ADAMS program, is that correct?

A. I believe that is correct, yesf

2. And that’'s Alcoheol and Drug Abuse Management for

Supervisors.

Al Yes. .

Q.  part of that, they're supposed to spot warning signs of

others.

AL Correct.

Q. And so here, he's had'ﬁhe'training in this timeframe. Haad

he desired to do so, he could have come forward and sought treatment

prior to the incident.that led him to--to being‘relieved‘df command?

A. Well, I--I--ves, with hindsight, certainly, you know, people

look at those thihgs-and stuff; but he had the training, ves.
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Were you involved in the public--have you read his--his

Q.
article: "It Can Happen To You: - A Cautionary Tale?"
Oh, I think I--could you just share that one with me? T

A,
don't know if I read that whole thing.

Q. Was--was that something that was discussed within his

treatment as----
AL Oh; well,rhe certainly——he has certainly told -us that, you
know, he's'writingqa boék and those types of-things and étﬁff, and
he's--he has. shared pleces of it'with us; there's no qﬁeétiop'about'
‘that. You know, he even asked me ét one time because--he actually
has really adopted some of this stuff and he's had some intérest in
possibly in the future going into the helprof others, like social

work and those types oflthingst and I've actually helped him research

"whether he could do that or nct.
Q. But you agree that, you know, as a chmanding.officer, he is

responsible to look out for his crew and including any alcohol

issues;——*
A, Well——éf
Q. ﬂ~f—thét they may have?
.A. © Part of,their purview, absolutely.
' fC:'_Thank you, sir;
WIT: Uh-huh.
- MJ: Mr. Sullivan, do you have redirect?
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CDC: Just a follow-up.

il
. REDIRECT EXAMINATION

Questions by the civilian defense counsel:

Q' Now, Doﬁtor, I guess one of the issues that COmménder Crow
or--I'1ll bring it up ig, well, shouldn’t, you know, COs such'és
Commander Wiley know better andr you know——yoﬁ know, if someoﬁe'is an

alc--shouldn’t an alcoholic know better?
A. Well, we--we--we hope, but the problem is is--I'1ll use a
term, yvou know, péople that abuse alcohqi{.they'drink. You knOW,
right? People that are alcohol;dependent),the drinks drink them;
they lose control. And you,know,-it's——when We think of COs, we
think of COé being in control, but you know,kwhen we';e talking about
‘substance dependence——an@ I know, of course, most peaple think éf_.
Substanée dependence, they think of‘the wino that’'s, you know, in--in
 the-guttér; however, that is notrthe:case. Ilsge many people that
are——havg substance:dependence,band.I see them éll the way from the

0-6's, you know, all the way down to the E-1's and, you know, did

"they—-when they grew up, did they say, "You know, I'm going to grow

up and be an alcoholic.* No. I don’'t believe that at.alin But I
certainly do bélieve they got into ci;cumstances, whether it was
pértly génetic——becéﬁse théfe can-bé geﬁetic fgctorS'and'stuff——or
théy got into situatioﬁs of such stfesé that_ﬁhey used alcohol to
deal with those types of thing. |
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And then, as you increase or as you have tolerance, at some
point, because of those brain-structure changes that I've talked

about, they then become dependent upon, and then, you know,.theyé—

theylare no longer in control
CDC: Doctor, thank you very much.
TC: thhing}fu:ther, ma'am. |
MJ: Commander Crow, noQ—no recross?
I have no further questions.
[The witness was excused and withdrew from fhe courtroom.]
MJ: All.right, as we discussed, we're going to break for lunch
nOW}»_Itfs 10 to 12. Let's reconvene at 1236.
[The céurt—martial receséed at 1150 hour, 28 October‘ZOilg]
[The court-martial wés called ta order at 1307 hours, 28 Qctobér
2011.] |
MJ; Court will éoﬁe to ordér;' All parties présent'when the - -
court réceésed are ‘again present. |
At the end of our last session we were heéring from the
witness, but We were also still in the middle of the prqvideﬁcy
ingquiry. | |
And I would like.to diséuss with youL‘Coﬁmander‘Wiley, a
bit ﬁore Specification 1 of Cha?ge IIT, which is the incident with

Ensign QY@M on the night of 1 January 2011. I had gone through

some of the paragraphs, and you responded withva "yes," but I would
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like to hear from you in your own words, based on everything you now
know, everything that you've read and your discussions with your
attorneys what you believe happéned that night.

ACC: . I believe----

MJ: And focus it‘ to the incident wifh Ensign
. ACC: Yes. I beiieye that I approached'the bar, backed up to
the bar or came sideways to‘ the bar right next to Ensign
and leaned on the barvand——and——based on what sh; said on her, as

well, and reached around and digitally penetrated her. I--I don’t

believe that I had her consent to do so. I had no indication of

consent. I agree that it was against her will, and that based on'my ‘

. body positioning and my Size:thét She didn’t have the.opportuhity
. to--to resist that--that éontagt.

MJ: 'bkay‘ well, I ésked.you when we first started this what
your own independent recollectién'wés, which——which I have.to do. I
have to know what your.own independent recollectionvénd what you
beiiéVe based on the investigation, but what you've told me is pretty
dramaticaiiy.qppOSed to whaﬁ'it says'ip your stip and what ybu're

telling me now you believe happened.

Why do you think there's'such a difference betwéen what you

remember and--and what you now believe happened?
ACC: TIt's taken me a long time to--to make peace with the

'différénce'in ﬁhe'two_Stories,'and I think the reason that T feel
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that way is because of the alcohol and because my memory is so Spotty
and there are such gaps in that memory that I iust——part of me thinks
that maybe my mind wants to believe my version of reality is true. I
just--and the more I look at the evidence, the‘more.I.look a£ the
~investigation and--and more I speak with ﬁy——my coungel and with.
Cémmander Fulton about what the victim says, you‘know, I--I jﬁst——I
can’'t deny if, and it makes——it seeﬁs like--that what:I'ﬁ remembering
is'just not accurate, and it;—and it's the effect of the alcohoi,
and---- |

| Although I've talked to Dr. Cunha many times, even his.
testimony made me remember the effects of-alcbhol——befqre T was
diagnoSed as being an alcoholic, I didn’t fully understand what was
happéning to me; and,how'that I've béen through treatment an been
thfough Alcoholics Anonymous, and I ﬁnderstand how it aéfecﬁs the

frontal lobe and--and memory and perception, now'I understand that

even though I may with every ounce of my'strength not want to believe

~that I was capable of doing these things and make me not want to do
these things, and any other circumstances, you know, particularly not
when I was sober, that'You do lose control. And--and I now believe

that I didn’'t have control, and I--and--and that her wersion of

reality is more accurate than my owﬁ, and I have come to believe that

what she has said in her statement is--is accurate, and what I'm

 remembering, although it's very hard for me to--to--to disagree with
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my own memories, is just not acgcurate because there are just so many

gaps, so many things ,I can't remember.

MJ: Okay. I'd like to fdllow up a little--on one thing that
you saidfyour loss of control, but do vyou, again, believe that what
~you-did that night was on your own--it--maybe becaluse you were
drinking, but it was your——?our intén;ional volition what you did

that night.

ACC: Yes. Yes./ T would never have done it'sober,-and——butfl——
I--it was not accidental; it was not inadvertenﬁ._ There's n&_other
gkplanaﬁion for why I would havé'done'that whaﬁsquer, so it had to

.be.intentional.. | | v

MJ:  Okay, anything further from the government?
TC: ©No, Your Honor, I Ehink thatlcovers it.
MJ£ Ahyth;né further from the.defensef |

CDC: No, Your Honor.:

MJ: Okay, let's move on.

Let's turn to Specification 3f which is aggravated sexﬁal
assault, and actually what.I'd like to do since Specifiéatioﬁs 3,‘4
-and 5 are all related,  happened at the same timg, we'll just-talk
-.'about them-ali tpgether. | |

-ACC: Yes, ma'am.

MJ: I'm dgoing to--there's a $light difference in--or difference
in legal definitions with .regard to Specification 3 and
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Specifications 4 and 5, but first I want to talk about the facts and

then I'll go over those with you.
First, who is'Fifeman(b)(G)

ACC: Fireman was a member’of A Division; she was a--an
engineman. 'A Divisidn is the Auxiliarigs Division, and their----

MJ: Onboard YOur‘ship?

ACC: Yes——yes, ma 'am.

MJ:. Okay.

ACC: Sorry. She--excuse me. Auxiliaries Division maintains.
the éhip'é air—céﬁditioning plants, smallfﬁoét engineé and reefers

and--refrigeration units, and they touch pretty much every aspect of

the ship. Anything that’s not a main-propulsion engine or electrical

as part of our ship's engineering plant is--is A Division. 1It's a

‘very large responsibility, and she was one of the members of that

diviéion.

MJ:. Did you knowAher pefore the night in question:.‘thatfs
25 April 20117 | | | -

.ACC- Yes, She had subﬁitﬁed a request--I had‘a policy'Where'the
,qréw_could elither email- me direétly.or put suggesfionsvin my | A
suggestions box, and she had on a number of occasions réqﬁes#ed that
while we weré on deplbymenﬁ that_the:ship conduét a swim'call whére,
essentially, we just stop fhe shib in thé ocean and allowvthe—;the

crew to go swimming. And I had_known'that she had put in the -
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request, and I--I bumped into her at a steel-beach picnic we had
onbbard while we were underway and--and tried to explain to her why--
we had wantgd-to do it on one occasion but wééther conditions did not
permit us to do that safely so I elected not to 'do it, and so‘l |
explained to her why we couldn’t do if, and I--1 toid her I'd try and

find another opportunity but that, you know, the safety of the crew

members was my--my main priority, and I apologized for not being able

to fill her request.

MJ: Sc youjé——

'ACC: But that wag the only time I had'reallyfeff

MJ:  Okay. o ' h

ACC: —f;—directly interfaced with her other than; yourknow,_

Captain's'calls or bumping in the passageway or gomething.

MJ: And so your relationship with her was as her Commanding

Officer.

ACC: Correct, strictly.
4

MJ: Did the events in- question concerning Specifications 3,
‘and 5 of Charge ITI in fact happen on 25 April 20112

ACC: .Yes,
MJ: And--and how is it that you remember that specific date?

-ACC: I -have very, very spotty memories, ‘very--even more--even

less so than the previous----
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MJ: Well, I'm not asking at this moment what happened, but why

_that--that particular date? How do you place it in time----

ACC: Well, because----

MJ: ----at that date?

ACC:  ----we were——we-shifted'berths from Naval Station Everett

to the weapons station, and that was the first time I had done that

particular maneuver as the Commanding Officer, and it had gone really

well, so I--T was véry relieved that'that had happened, and we were

working with the Destroyer Squadron 9 staff to make sure that the

schedullng of this and the start of our SRA the follow1ng week and

the~-a brief to Third Fleet were all going to be timed, so I--T

really remember being very grateful that we were able to execute that

berth-shift on time and so quickly;becauseAit made our ship schedule

work.
:Mj: You remember it as being,thatf—ﬁhat night, 25 Ap:il?
ACC:  Yes : |
MT: And--—-

ACC: I remember being:tired after that--kind of"a busy morning,

and then the preparations we had made that afternoon for moving

ammunition.

MJ:. And so at—}at the time--this is charged as--as being at

Naval Magazine Indianhead--Indian Island, Washington, as- well as on
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board the ship, so you were berthed at Naval Magazine Indién Island
at the ﬁime? |

ACC: Yesg, ma'am, that’s correct.

MJI: Why don’'t you tell me, first, what you——your——ihdep--what
' happened'that night based on your independent recollection?
.ACC: I was wrapping up somg work in myF—my cabin,,andrstarted
" to leave theAship to go to the'club in qﬁestion, a place called
Diggers, and was informed that--thaﬁ we were not allowed tb——to walk
" Lo this place bécéuse of the—-it was on a naval magazine and, we'd

have to take a--a vehicle, and I‘hadn’t realized that, so--I had kind

of been hoping to walk----
Q. And what was Diggers?

A. Diggers----

Q. I know some of this stuff is in your stipulation, but I have
‘ . ; .

to get it ofally on the record, as wellﬁ

‘A. I understand, ma'am., It's a little bit tough to ekplain‘

Diggers is a--a--it's & facility that is not--it's owned by

MWR énd it“s-rﬁn by the naval mégazine, but they_do not staff the
establishment._;Therelé no personnel who.run thé establishmenf;
it's--it's jusé a faciliﬁy,'and if yvou pay 4 fee td.the bage MWR, yoﬁ
can hayé it opened and you can pﬁrchase“hot dogs; énd_there's, like,-
- & hot-dog machine in there, and you cén purchase be%erages.fiom the -

Navy Exchange, whatever, and then you can serve them in this

111




facility, and it has pool tables and just, you know, various things.

It looks just like a bar, but it'Sejit's——it's essentially a bar

without staff.

8o our chief petty officers were raising funds for their

-chief-petty-officers' mess and the upcoming chiefs' transition once

chief petty--new chief petty officers were selected, and so they had

paid the fee to MWR and bought beverages and hot dogs and--and--and

things and were running the club for that evening. and----

MJT: Okay. Were they————

ACC: 1 wanted----

MJ: Were they serving the alcohol or----
ACC: Yes.

MI: Okay.
ACC: Yes. They——again I--I--1 deflnltely wanted to go- there,
-but T also was feeling klnd of tired and--1I convinced myself that--

that I should go' there agaln to shOW'my support to, the chlefs, and--

and,'you know, but I--I had every~1ntentlon of just hav1ng a--a

couple of drinks and comlng home early, and probably would have done

that if I was walking. But because of the regulatlons on the base,

had to take the van, and so I went over to the club.

We got there, and they had beer available for pdrchase, and

$0 I bought a beer. And one of the chiefs said, "ah, well; ybu know,’

you're one of our special customers, Captain," and--and they had
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bought a humbef of bottles of hard.liquor and poured me a very Stiff
vodka drink, and I drank that. And from that point on, I kind of
‘dipﬁed into that--that stash and--of the hard liguor and was making
my own drinks at that point.
| ‘And I remember walking around the bar and just talking to
Sailors, congrafulatiné ﬁhem on’ the deploymenf and ask;ngrthem what
| they were going to do for their--or what they did for theirvpdst—
deployment. leave. Didn't really play any games, but just,  yvou know,
socialiied, apd'then 1 sat down at the bar and I was waiting for the
next van run because I--T knew it was time fér me to get back, and
thére was é*—é number of iPods sitting down by a stered'sysfem, so T
Stérted thumbing through thése and picking éongs td play and--and
played some music énd just kind of Qaiting for the van to cbme.

And then the van came, and I went out to the van. I
.rémember géttiné in the van,.and I remembe;'feeling very, very
sleepy, and I--I--I remember dozing off. and mylhéad toﬁching the gide
oftthe vanf.the window. I remembef thervan pu}ling'up tolthe ship,
and I remember walking up thé brow and stumbling slightly, and I
remember someone-Steadying me.Or——and-I remeamnber catchiné_the rail,
"énd the brow Wase—atlthis:héval station is very difficult to--to
navigéte.r'It wasn’'t a staﬁdafd Navy brow, and'i.femembef being a

little bit worried about it.
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Ilremeﬁber gqing_up on the guarterdeck and being rung
aboard and--and reporting to the Officer of the Deck, and‘then I
remember being in the passageway. I remember Fireman - being
there, as welll and I remember her going to my cabin. I remember
going into_the wardroom pantry and éetﬁing g glass of water, and I

remember being back in my étateroom, and then I remember waking up in
my bed. - - |

MJ:V Okay. How much do you--do you have any ideé of how much
you had to drink that night? | |

ACC: My memory is five to seven vodkas with ice and one beer,

bﬁt I--they--they were large red cups, and I don't know how much--I

‘tried to keep 1t small to start with, and I--and I think it Jjust kept
going from there.
MJ: So you were quite intoxicated?"

ACC: Yes, ma'aﬁ.

MI: and we listed to Dxr. Cunha, and he talked about blackouts,
and T gave you some definitions about alcoholic amnesia and

blackouts, and how the brain is affected.

Do you . -think that’s .what yoﬂrwere experiencing that night?

ACC: Yes. I definitely--there's huge patches that I just don't

remember .
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MJ: You've read the investigation. We've talked about that a
lot, and--and statements with regard to this particular incident and

thése three charges.
What do you now believe happened‘that night?
ACC: I believe the statement in the stipulation of fact based
oﬁ thetNCIS invéstigation, the DNA evidence--I believe the
stipulation of féct. I really wish I could aigue étherwise, but I--I
can't. i can't. |

MJ: In your stipulation of fact,'you say your first'interaction
wiﬁh Fireman was when—.—was at Diggers when vyou gave her a--a
sip of vour drink. ' | ' '

| Do you believe that happenéd?
. ACC: Yes. |

MJ} "And with regafd to her specifically, because there's some
things in YOuj stipulation ébout beiné in the. van and—ftell me in
your own wofds_whét you believe héppened.fhét night from the time you
left Diggéfs and got in the vaﬁ“until you.WOke'up fhé'neXt morning--
or until she left your étateroom.’

.ACC:"i do--I do,remembér:seeing.her at Diggers and sayin§—4l
don't remember what I said, but I remember having a donversatioh with
_her as--and then, as the stipulation of fact indicates, i—QI,did

offer her sbme of'my drink. I do believe I sat next to her in the

van and had a conversation with her. I do believe that I asked her
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to come back up to my cabin. I do believe that--that she came with

me, and I believe that while in my cabin T asked her to undress and
then penetrated her digitélly and performed oral sex on her. I do

believe that that happened, based on the--on her testimony and on the

DNA evidence, even though I don't----
MJ: I know that----

ACC: Yeah, right.
MI: ----we talked about lack of memory, and I've gone‘overﬂf

would vou like me to discuss that with vou again on----

S ACC:  No.

MJ: ----on lack of memory .and hdw'you‘can--that doesn’'t

'necessarily negate vour ability to——yéu‘knowy ﬁhat you, in -fact, did
what you did---- | | \
acc: Right.
MJ: ----or that Qou could form the specific in;éﬁtt
'ACC: Correct..
MJ: ¥ou——f0ujfeel like ypu-understand that?
ACC: Yesg, I--I do ﬁnde:sténd;
MJ: Well,jlet's lookraﬁ your_stipulatioﬁ, Paragraph 27; there's
 some discussion in Paragraph 27 ab0ut inéidents that happenéd‘inlﬁhe
van. : : : _ :
Dd.yoﬁ believe that héppéned? Read over it and tell me if

yéu believe that happened.
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ACC: [Reading Paragraph 27, as directed.]

MJ: Based on--not just--not on just based on the stipulation,
but based on----

ACC: Yes.

MJ: ----the investigation----

ACC: I--I--T believe it based on the investigation. I do

believe it.
MJ: You don't have’an indepeﬁdent recollection of that, but you

‘believe it happened?
"ACC I--I remember being in the van, and I remember ¢onversing)

and--but I'm not 100 percent positive I remember that it was Fireman
@M who I was conversing with.
MJ: ~And you'say'here that you basically were touching her. You

WOuld brush your hand against her shoulders and:rub«her arm.

Do you--do you believe that happehed?

ACC: Yes. I do.
MJ:VVDo-yOu remember that or----

ACC:  No. |

MJ ————just_based on the investigation and_tﬁe statements?

ACC: Based--based on the investigation and Fireman [{JE@)
statements with Commander Fulton. '
MJ : Okay, let's look at Paragraph 28 of your stipulation.

ACC: [Reading over Paragraph‘28; as directed.j
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MJ: - Do ybu remember following hér up the——you said--I believe
you thought she was following you or someone was following you?

ACC: I--I--I did think she was following me. I don>t——I iecall
going.up the brow. I recall there being other Sailors going up the
brow, as well, ahead of me, but that’s all I remember. But based on
thé investigation énd the--the statemeﬁts of'the Officer of'the Deck
at the time, Petty Officer [QIHIOE) Aand Fireman statementés,
I believe that this paragraph is--is éccuréte‘and'correct._ |

_MJ: Is it also a statement from the Officer of the Deck

that----

ACC:. He saw mé'coming onboard. He didn’'t see anything--what I

recall of his statemeﬁt; he didn’'t see anything untoward, but he did -

see me coming aboard with Fireman [[(JXG) and that we were, you know,

éssentially walking ohboafd-ﬁhe ship at the same time.
Mj: ékay,, Again, in‘Péragraph 28;.about.the.middle on down, do
you remember closing the hatch to prevent éomebody from coming in?
ACC:. No. T have no memory of thét. | |
MJ:'.Do you believe that.happenea?’
ACC: Yes, based on Fireman testifﬁony, I do.
MJ: .So at this.point it's jusf the two - of you. i mean----
:,ACCg Yes. | |
. MJ: ————théré‘s hobody else other thap whéévér this person was.

Apparently we don’t know who that was, but----
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ACC: Right.

MJ: Do you remember standing in a position so that she could

not go down to berthing and then putting your hand on hef back and
guiding her to your stateroom?
ACC: I do not.

MJ: Do you----

ACC: ' I don't remember it at all.

MJ: Do you believe it happened?

ACC: Yes.

MJ:’-And Paragraph 29, I mean that(s something that was in her
head. I'm sure that comes from her statement.

ACC: Yes.

MJ: You might not have been aware of that anyway, even if you
had not been--even if you had a memory of it because it sounds like

that was things that were in her head.

What about Paragraph 30? I want you to look at that andi
tell me if you think the events in Paragraph 30 happened. ‘

ACC: [Reading Paragraph 30, as di:ected.]

I--I dén't have any--I don't have'any-memory of . those

events, but I--I do believe that they happened based on_thé

investigation and based on Fireman [{JJ(S)] comments.
MJ: So we're talking about ask--asking her, telling her to--

telling her to kiss you; you don’t remember that.
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ACC: No.
And then kissing and--but you believe that happened, you

M :
~ say”?
ACC: Yes.
Y'MJ:__And you say you do remember telling her to téke off her
pants? |
ACC: No,.i——I don't remember'anything in this paragraph.

MJ: Is your mem----

ACC: Other than--other than I’remémber:walking down the

passageway and coming towards the--the dooi, and I remember Fireman
(XGW being in the passageway with.me. But I don't remember

éctually entering.
MJT: And you say you don't remember anything----
ACC:'iNo, I--I don't remember any of these----
.Mﬁg I_mean, once you got in the statéroom,'you dgn/t'remember
anything after that? o |

'ACC: -No.

MJ: Okay. So I want--I want you to tell me, from the time you
get in the stateroom in a little more detail, what happened.
ACC: I remember opening the door to the--the stateroom, and

. then stumbling and heading towards the cabin door, and that’s--that's

all I remember.
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MJ: But based on the investigation, as you. sit here now, what

do you believe happened----

ACC: Oh----

MJ : ----once you got in the stateroom?

ACC: If—IIbélieve that I shepherded Fireman [(JECIM into the
cabin and that I asked her to kiss me, and--and we kissed,land that
she ‘undressed ‘as she claims. Sé,I do believe----

MJ: I mean did you----
ACC: ----I believe the paragraph.

MJ: Tell me what--did you--did you ask her or tell her to

undress?

ACC:- I--I--I don’t?fiff—if she says»ghat_l——l
ves, I believe I tpid her fo.

MJ: Well, if she says, I mean does‘she have-a statemen&jwhere
she_éays that? |

AACC:Vi[Reading from étipulation of fact.] She says&¥——

' MJ: Well, I know what your--I know what your stipulation °

says----
ACC: Right, 'righ't.
MJ : f———bue thgt Caﬁe from éomething.“ Did'yOu read a
statement---- -
ACC: Yes, that Was——Yes, that was from her statement.

from her statement in the investigation.
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MJ: And you believe that’s what you did?
{ _

ACC: Yes.
MJ: &aAnd then in terms of her taking her pants 'off, what dc vou
‘think happened? How did that come aﬁout?

ACC: ‘She——in her statement, she said'tﬁat she--TI told her to do
so, and she complied. And I--I believe that'that—4that happened. |

MJ: And theﬁ what happgned next?’

ACC: .Then, according to her statement, I touched her and
penetiated her and performed oral sex on her, and I--I bélieye ﬁhat
thqt——even though I_don’t haﬁe.any memory of ‘1t, the——ﬁhe NCIS -
invéstigationj the DNa& evidence and thef—whét she said, I--1 believe
that happened.. |

MJ: See, and égain, I have not seen the investigation yet; is

there, in fact, DNA évidenée——f—

ACC; .YeS.

MJ:. ----that--that, whét, in her genitél area or—----
ACC;‘ My séliva was on her breast and on hér underwear.
MJ: Okay.

ACC; S0 I--——

MJ: So Qou had more to go on tﬁan jﬁst,her statement.

ACC: Yes. Yes.
MJ: So her statement and the DNA evidence?
ACC: Yes.
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MJ: In youf‘stipulation, you say you sat her down on the bed,
and that's when you--to use the 1anguage in the charge, you put yocur
mouth Qﬁ her vagina. |

Is that--did you, in facﬁ, do that?

ACC: Yes j

MJ: And that----

Aéc: I believe--I believe that I did'that;

MI: -Okay. And you've got two thiﬁgs: her statement and.the
DNA evidenée.

‘ACVC: Yes.

MJ: And that during this‘fiﬁe you also.digitélly penetrated her -
anus .

Do ybu believe you did that?

ACC: .Yes. . |

MJI: Is there any DNA evidence of that‘or—;—f

ACC: No.

MJ ﬁust her statement?

ACC.: Yes. |

fMJ: But you beiieve it?

AéC:' I don't feei like she'd have any reason to lie.

- MJ: I want to know whether you beligve-it or mnot.
_ACC: Yeé. Yes. ‘I‘m sOrTYy, yes, I co.

MJT: But the reason you believe it ig---n
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ACC: Yes,.
MJ: ~---you don’t think she would lie.

. Abc: Yes, I don‘t fhink that there's any reéson she would make
that up.
MJT: Aand then‘did-you digitélly penetrate her vagina?
ACC: Yes. | |

'MJ:_ vou don’t have any independent recollection, but——}—'

ACC: Yes.

MT: ----was thisrall sort of happehing at the-same'timg, or--
based on what you've read and----

ACC: Thatf—that’s what she said hapﬁened; yés.- arid--and thaE—Q'
based on the DNA evideﬁce ana the timeline.and the Staﬁements that’
she méde that--T bélieve-tﬁat to be what happened. |

| MJf'.Okaf..‘And what do you think-happenedfnext, baéedAon her

statemént and everything else that you've discussed with your

attorneys and----

ACC: She;—she indicated that she-needed té go'to the head, and
she went---- |
. MJ: .In your.staterOOm, the one in'yOurff-—
ACC: " Yeg, there's a stateroom cabiﬁ'and——aﬁd a ﬁead;-anarshe‘
went froﬁ'the'Cabin into the head, and when shé céme'out'I_had

crawled into bed, and'she'éaid she had to go, got dressed and left,
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And that--that would be consistent with my memory of waking up in

bed.
MJT: Okay.

She says that you--you took your pants and underwear off.
Did you'Wake up with your pants and underwear off?

ACC: _Yes.
MJ:V Is that ﬁormaily how you Qould sleep,_or is that----

ACC No, and I--I had a--a pair of shorts that I normailyisleep

in that ﬁere-in thé cabin, and I--I remember waking up aﬁd putting | !

. . i

those on and--and being confused as to why they weren't on. ‘ 7
' l

MJ: But does it make sense to you now? o . |

ACC; Yeé. ﬂ
" MJ: 2lT right, let's look at the specific charges. ' - | L
'Aggravated sexual‘aésault is the first one: ,Specification'
3 of Charge III, and that;s‘penetrating‘her-vagina with.yoﬁr_finger,
-

and you said vyou believe you did that.
ACC: Yes.
MJI: And I gaﬁe you the definition of a "sexual act," which
-basically jﬁst means that:  penetration of the vagina with yoﬁr
finger, so0 yoﬁ agree tﬁat on~—that,aét does, in faét, fit that
definition of "sexual act?" , j N _ t“‘
ACC: Yes. | | | ) R )

MJ: And why do you believe you did that?
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aCC: I pelieve I did that for sexual gratification.

MJI: For yours and----

ACC: Yes. : S

MJ: Well, maybe hers, too, I don't know, but----
‘ ‘ i

ACC: Yes.

MJ: I mean--and why do you believe that was your reason in ;

doing that?

ACC: I can't imagine any other reason to--to do it[ and I--I

certainly would never want to abuse Or--or hurt any one of my
Sailors. I--that’s the only reason I can think of. I don’‘t think it

~was accidental or--or any other reason.

MJ: and do you--I know you can't remember it now, but based dn ;

what you believe happened, do you believe at the time you had the

"ability to--to form that specific‘intent to gratify vour sexual

r

desires? -

ACC: I believe I did.

MJ Now 'to be guilty of this offense, you had to have done it' o f

by threatening her, and the charge is--and--and 1it's one_dr the wavs
a threat can—;gan_bé carried out, that yoﬁ'abused your.mi;itary rank,
position and authéfity ﬁo create an implied threat. You didn’t

actually say, "I'm going to hurt your céreer“ or something, but just

by your prition as her Commanding_officeg and a senior officer and a
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junior enlistedjthat she would have believed that that threat was

hanging over her if she did not comply.
Do you believe that?
ACC: I believeAthat that is exactly what she thought.
MJ: Aﬁd why do vyou think that?
Aéc: I--I just—fbésed on her-statements and--and her
~ perspective on_her‘relationship with me as Commanding Officér,_I
" believe that she firﬁly believed that. Thaf'sﬂﬂyeah, tﬂat’sé4that’s

what I think.

MJ: And——aﬁd ac you’understand how--how ybu——a person like vou,
that_that could be a threat to soméohe like her?’

ACC: It's hard for me to believe becéﬁse.of the pains,that T.
went to to try and be.approachable as a Commanding Officer, and T

implored-eﬁery<member of my crew to always, you know, tell me when

I'm wrong and not----

MJ: Well, this is a very unusuél'circumstance.'lYou're talking
about a working relationship; this is a very unique----

ACC: Yeah——yes, I can understand how--I try and put myself or

other people in her position,:and I--I can't believe thatj—that they-

wouldn’t realize that this was, you know, a completely unlawful

order, but--but I'm not her, and I can see how, based con her

background and--~and--and on her experiences, she would see this as an

implied threat .
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MJ: And--and do you believe that this implied threat did, in

fact, compel ox. overcome hexr resistance to your advances and the

sexual acts?
ACC: Yes.

MJ: Do you believe she consented in any way to the sexual act?

ACC: All----
‘ MJ:. By consent, femember we're talking about she complied——you
said you -thought sheAéomplied because of this impliea threat .

T ACC: i——I dQ think it was.because of the i1mplied threaﬁ, I
don’t think she géve3conseﬁt beéause of her free will. 2
MT You‘stérted“to hésitatef_but_I‘just wanted to make sure you
gﬁdersténd———— |
ACC I jugt wanted fo make--I just needed to think abOUt'it.for
a minutg, and--and that does make—;yes,‘that makes seﬁse tB me.

MJ: BAnd it's--we're talking about the legal definition of .

'"consent;“ it doesn’t necessarily mean that you—éhe had to ke

“fighting you'off.
ACC: Right, right.'
MJ: ‘That;s not the law anymore:
ACC: ' Right. o
M : rDo'you beiieve at thertimé you were under any mistaken

belief that she consen;ed?
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'acC: I think at the time--at the time because she was
comﬁ:lyinc;:;, I probably, iﬁ my inebriated state, loocked at that as

" consent, but T--but I think a sober‘person would not have and would
bave recognized the rank disparagy--disparity.

HMJ: So do yoﬁ bélieve you have the mistake—of-fact-defeﬁse——
mistake—of—fact—as—to-consent'defepse in thig case? -If fou want to
consult with counsel if you don’£ uﬁderstand my guestion.-

ACC; [Coﬁferring with counﬁel;j | |
Yes, I--I agree that I--I don’£ have ény'legal'defénse for
mistakeh——mistaken‘consent. ;-;I think it was solely due té_my-rénk
and autl.tlority‘ . |
So you--do you believe what you did was wrong?

MJ:

ACC: Yes.

MJ; and I'll;—I;ll ask the question, do.youf—if you.had been
sbber, do you beliéve——think yoﬁ wonlld kbelieve. it was'Wrong,‘but I
ﬁhink vou'll probably te1l me yourﬁouidﬁft have doﬁe it if you had
been sobef. | . | _-

ACC: I would not have done it if——not‘in'a million years.

7 - MJ:- Do you beliévé yoﬁ had any 1egal.jﬁstification Qf‘eﬁéuée?
And iFve'diséussed ailoE of those-@itﬁ you: intbxi;atiqn, meﬁtai_
capacity dué to al;oholism,'we've talked about PTSD; but you've Said

you don’t-thinkf—do'you think your PTSD diagnosis or PTSD-symptoms

diagnosis had anvthing to do with what you did that night?
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ACC: ©Not other than contributing to the amount of alcohol that

I drank. But no, not--not investigating the incident with Fireman

(b) (6)

"MJ:. And do you wish to raise the defense of voluntary
intoxication'as to the specific intent to gratify your sexual
desires?

ACC: No, I do not.

MJ: Do you feel you céuidvhave controlled your actions that
night if youlhad wanted to? . Was it a fréely—made décision on your
part?' | |

ACC: 'Yes. Yes.

MJ:- The question I shoula_haﬁe asked: Could ybu have'aQCidéd
doing what yoﬁ did if you.wanted fo? | |

'ACC; Yes, before i——certainly before I'fook my fifét'drink;"
yes. |

MJ:‘ But no .one forced you to----

ACC: No----

MJ: ;——Qeshepherd her into your stateroom. .

ACC:  No) absoluteiy not.

MJ; .Okay, Specificaﬁioné 4 and 5 aré abusive sexual contact,
-and that is the--putting your mouth on her Qégina as Specification 5,
'and penetratiﬁg her.anué with Qdur fihger,.énd that’s Specifiéation

4.
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and you've said you believe you did that, correct?

ACC: Yes.

MJ: And what was your purpose in doing that in both of those.

acts?
ACC: Sexual gratification.
MJ: 2and why do you believe that?

ACC: I can't imagine any other reason t¢ do it, and I would

‘never want to hurt or abuse anybody.

MJ: Now this is sexual contact, as opposed to the other two -
charges when we were talking about--let's see, I always get these
mixed up--sexual act .as opposed to sexual contact. The other two

were sexual act; this is sexual contact. And I'gave you the

- definition of vsexual contact, " and that means the intenticnal

touching, either directly or through the clothing----

Butlin.this case it was.directly;.do you agree to that?
JACC:  Yes,
MJr _bfrthe genitalia and--pertinent té this case--genitalia ér
énus, and dding it inténtionally., |
“ACC: ‘Yes.l | |
MJ: With the inten; to, in‘this'case, gratify sexuél desire éff
any person. | | | |

ACC: Yes.
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MJ: Do you agree that your acts for Specifications 4 and 5 met

that--meet that definition?

ACC: Yes,

MT: Aand in this case, same’quéstion applies as'Irasked for
the--Specification 3, but do you agree that you abuged your miiitary
fank and position gnd authority to créate an implied threat?

BACC: Yes. |

| MJ: ° For boﬁh——both those acts?

ACC: Yes. N

MJ: And do you believe fhét that, in fact, compelled or
overcame her resistance t6 the sexual acts? |

ACC: Yes.
MJ: And do vou believe that she consented to either your

placing your mouth on her vagina or your placing yvour finger in her
anus? | | |

ACC: DNo.

MJ: And yéu agree that what you did was.wrdng‘

ACC: Yeah--yes.

Do you believe you had any legal justification or excuse?

 MJ:
ACC: No.
MJ: Could you have avoided doing what you wanted--what you did

if you had wanted to?
. ACC: Yes,
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MJ: 2and it was a fréel?—made decision on your partAthaf night,
e&en though you don't remember it?

ACC: Yes.

MJ: All right, does either side desire any further guestions
with'regérd to Charge,III?

©9C: Wo, Your Honor.

CDC: No, Your Honor.

MJ: TNow let's turn to Charge V; and these inveolve the same
events that wefve been discussing; althoﬁgh it sort df covers the
broad spectrum. | |

and let's look at Speéification 1, and that is that
beginﬁing Qﬁ'Bl Deceﬁber——and I think.fou said it started on
31 Decémberf correct, and went into the early-morning hours of
l,January?A o |

‘ACC: .Yés.

MT: .And you were in the‘Seychelles._

ACC: Yes.
MT: Thatiyou wrongfully and dishonorably became publicly

ihtoxipated in front'df the members of‘your crew.
and you've already told me that you did that, but do you
believe you did that?

ACC: Yes. Yes.

MJ: We talked at length about sexual advances.
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Do you believe that you made unwanted sexual--or do you
agree that you made unwanted sexual advances and engaged in unwanted
sexual contact with Ensign (K@)

ACC: Yes.

MJ: And she was, in fact, a junior officer under your command,

correct?

ACC:- Yes.

MJ: And you agree that your advancés were unwanted?

ACC: Yes.

MJ; Let's talk about the terminal element in this case,_aﬁd

that’s conduct unbecoming an officer and a gentleman, and that is--
I'll remind you of the definition: behavior--this. case ‘in an

unofficial private capacity--which in dishonoring or disgracing the

individual personally serious——seriously detracts from your étanding

as_a_qommissidﬁed officerT
And then the definition of ﬁﬁnbecoming conduct" is that
misbehaﬁior more serious thén'slight,.aﬁd of a material.ahd
pronouhced character. It.means conduct morally unfitting and ..
ﬁnworthy rather thah mergly'inapbrOpriate or unsuitable misbehavior.
"It iS'morevthan.opposed to“good‘taste or br@pfietj§. | S
'Do,you beiiéve yoﬁr aCtions reflected in'Spécification 1
- fit the definitiénvof "Conauqt unbeéoming an 5fficer and»é‘
_gentieman?"' |
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ACC:

MJ{
gave you?
ACC:
MT:
ACC:
MJ:
ACC:
MJ:
Go ahead.

- ACC:

Yes. -

and why -do you think that, based on the definition I just

It certainly was contrary to good order and discipline----

We're not‘talking-gobd order and discipline----

Or—---

----conduct unbecoming an officer and a gentleman.

Yes,. I--I--it meets all----

-But'go ahead, I'm sorry. I didn’t mean to interrupt you.

Everything that you said about these actions fits this

definition incredibly accurately.

MJ:
ACC:
MJ:
ACC:
just----

MT :

Do you have the definition there in front of you?

No, just from what vyou----

Okay;

=---read to me and as--as you were reading it to me, it

Okay, do yvou believe your actions'dishbnored or disgraced

you personally and detracted from your standing as a commissioned

officer-?

ACC:

MJ:

Abéolutely.

And--and why do you think what you did would do that?

135




ACC: Because doing anything to a member of your crew under your
command and--and doing anything in publié_where your CIéw can witness
it, that is hot proper, and in my .opinion fips that definition, and
I--if I did those things,.then absolutely it meets this criteria.

MJ: If you‘did those things. You beiieve you did them----

ACC: Yes, byrdoing'thdse things, I--by definition, I feel 1ik§
I violated the.specificétion. o | |

ﬁJ; And do you believe your actions were wrongful and
dishonérable?

ACC: Yes.

‘MJ: And when we're talking about the actions, we're talkihg
about both being--becoming publicly intoxicated and also making

unwanted sexual advances----

ACC: Yes.
MJ:  ----on a junior officer'in your command.
ACC: Yes.

MJ: Which is an aspect of it, as well, do you agree----

ACC: Yes.

MJ: It's enough if it's just anybody,‘but'somebody that’s'under

vour command..

ACC: Yes.

MJ: And do you believe that conduct was morally unfitting and
unworthy?
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ACC: Yes, I do.

MJ: Lét's look at‘Specification 2, and this is--has to do with
Ensign [{(JRE) again, and it alleges in the month of February 2011.
I'd like you to read over the specification, and then tell

me what happened. |

ACC: [Reading oﬁer the specification, as directed.]

I had set up an appointmént«to meét with Ensign (b) (6)
The guilt thét_I was feéling after the incident was almost
unbearable, énd seeiﬁg her--although we were able.to ihteract
professionally----

MJ: So you remembered enough of it----

ACC: Yes,.the morning after, I reﬁ——I knew soﬁething bad had
happened,'and I attempted to'apolégize:to Ensign [()] | and--and
really to get clarificationign what -had actually happehéd; she didn’t -
sbeak to me.: And ﬁhen after that, while wé Wefe onboafd_the ship, I
could tell, alfhough she was:able to perform all her dﬁties énd we
Were able'to interface pfofeSsionally; she was very cold towards me,
and——énd}i didn’'t ‘feel likéL you khow,Athings were right, and T
‘justf—i knew that somethithBad had héppéned, and it was--I finally
 set up a time when we could talk, and when she--we talkediabout some
thingsbprofessionally,'and tﬁen I just--I--I toldvher.I knew. |

something had happened, that I didn’t have a lot'of‘memory of éxactiy
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whét had happened; but I knew that I haa wronged her, and I told her,
you know, how sorry I was and how, you know, I----

MJ: This is in the meeting in your stateroom?

ACC: Yes.

MJ: What—jtell me how that came—fcame about.

ACC: There's a--one of her‘collateral duties was as the
Assistant SafetnyffiCer, and I--the safety program was going very
well, and she had done>a——a Qery gbod job enhancing it,-bﬁt I had .

been a safety officer two previous commands, andvso I was prétty

familiar with the prdgram, and I wanted to make sure that we were on.

the right track and doing the very best that we could with the

program.
It looked like the Safety Officer was going to be there,

butvhe——it,turned out that he was on watch at that time, so that it

was just me and Ensign [DXG) and Iltook'that opportunity to--to

télklabqut saféty prdgraﬁs and—aand——énd those types of thingé, bﬁt
since>it was just me and her, I--I wanted to take the Qpportuhity tb
apo;ogize to her and to.erlain what I was feeling, or thé'remorse I
was‘feeling, and--and that’svexactly'what I did.

| And-i——I bégan'to suspecﬁ at‘that.point that——that I had a
drinking problem because‘I——I just couldn’t fathom why I wouid ever
do anything--both the inciden; with the chief betty officer I

mentioned earlier and this, I felt for the first time that I wasn't
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able to control my--my actions, and 'it--it scared me. And I told her

that I was going to, you know, cut down on my drinking, and-—and—-énd
I told her that I had——I.had found God, which is true. I was
stérting to have this Sailor's Bible I've had forever, and I--1I
pulled it oﬁt and I--I was starting to read it every day, and--and I
T was really,‘"Hey, you know, I--I--I've got to make sure that I'm |
living right."

| - And I--and I--I--I just told her what I was doing, and then
she.said,'“wéllj I've been tﬁinking a lot about this,.and I--I agree
what you did was wrong, but you're .a great Captainh and you're doing-
.so well, and I doﬁ’t——I am aﬁraid of reporting this because I think °
it-will negatively impact me and the sﬁip, and I've deciaed to
forgive you, and" you know, "T just Qant to maké sure Fhis never
happens.again, and T waﬁt'the ship to go on, " aﬁd I--I agreed with
her and I said, "I want to do what's ;ight for tﬁe ship, as well, "
and I'feafed thatf—the ship had such a fantastic reputation, and
-we're in a combat zone, and I really feéred that the‘ship‘WOuld be
eﬁdangered by a change of commaﬁd and an incident like this While on |
deploymeht, and'I~—I just--T wanted to do what Qas right for the'
missioﬁ‘énd what was fighf for the—~for the individual Sailors who
wéuld be impacted by-this. | |

I thought about all the;—the training we had done and all

the, vyou kﬁow, the--the piracy events we had been through and what we
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weré éoing to go through, and she and I looked at each other and
said, you know, "Let's pﬁt our pefsonal differences aside and--and--
and carry oﬁ," and--and--and when shé said that to me, I agfeed.” ang
that——and.that, essentially, was it. That was thé end of the--the
discussion. | | |

'MJ: And this was, you say, approximaﬁely a month, so the
February timeframe would be correct? |

ACC: Yes. It--it may--it may have been tﬁe end of January.

MI:  So, but"on‘ér——on or about February 201;.

ACC: Yes. Yes.

-

MJ: Well, the charée is that:you wrongfully and dishqnorabl?'
'encouraged her not‘to répOrf an incident--the incident'that occﬁrred
at the SeYchelles.

Is thaﬁ what happened?

ACC: I--1 feel that that happened; I didnit séy'to her
directl?, "Pleasé don’t report this," or "I don’t think'you should
repOrt-this,J but when she saia she was nogigoing to, I agreed Qiﬁh
her. and in‘that.régard, I coﬁld sée ﬁow_that would have been lbpked
at as encqurééement. But I never said to her----

IMJ: Well, this is not What she thought; this is ﬁhat vou did.

ACC{ 'Right, I--I never--1I never said, "élease'don't'report
this, * but I--when she said she was not going'to report_it, I aidn't

contradict her, and I didn‘t tell her to do so,.which——j—
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MJ: Yeah, I want----

ACC: ----T should have done.

MJ: I want you to look at Paragraph 20 of your stipulation.
ACC: [Reads Paragraph 20, as dirécted,]

VThat——When‘I say I convinced hef that it Wés a bad idea to
report me and persuaded her that T had my actions under control and
persuaded ﬁer to trust me,.I definitely——I definitely toid her that.
- I--I was going to Change‘and that I was going to control my driﬁking
.ahd that‘this would never happen again. I definitely did that. But
convincing her it was a bad idea to report'me,‘I think that was--I
was supporting what she was séying, buﬁ I never‘séid,to her, "Don’t
.‘reﬁort me.; I--T know I.did not:say ﬁhaﬁ, but I éhiﬁk by coﬁ——by
convincing her, I méant that by égreeing With hef_énd sayingfr"Yes, I
think the ship should go forward, and we should move forward," I.
think’that gave her the¥—the'coﬁvincing that she needed to--to ﬁot
repqrt it. But.I'never said, "Please:donftAréport me, " or iThis ié a
bad idea tq—;to report.ﬁé;" I said--I agreed with her 'when she said
.she would not, aﬁd I think that--I think that that concurrénce on my
bargldid convincé her not to. | |

MJ:‘ Okay, teii pe again exactly'how that——howlthat went down.
ACC: Sﬁe—jI‘told her that I was ébéolutely aéhamed 6f mfself,
that;—thét'theré héd-béén-inapp;opriate contact between us. I téld

her that T was deeply, deeply ashamed of myself. I told her that I
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have no excuse aﬁd no--even ﬁnderstanding of why that it happened. I
told her that I suspected I——I.had a drinking problem. Ilsaid I was
going toe try and——and——and control my drinking,:I was going to cut
down, that I was turning to God to try and find help with my
problems, and that I really——asked her to forgive me, and I stdpped.

Ané then she started to speék, and she said Ehat she was
vary ﬁp—-ydu know, disappointed and thét.it_went against her belief
system not to report this, but that she had decided not to, and that
she had decided to forgive me because she didn’t want to hu?; the,.
ship, she was erried about endangefing her cafeer, and that she
was--she didn't wanf thi; one thing to ru;n our;-our command, and she
thought that I waé a great qomﬁaﬁding officer and--and, you know, |
wanted to move forward from there. |

And I agreed with l.le-r.rand.'s.aidrr "Yés,” ?ou kﬁ&w, "I want
'_the ship to move fOrward; aé‘well, and’i don’'t want the ship to be';
hurt, and I'm.worried‘that,”-you{knéw, "we're iﬁ a combat zone, and
I'm worried that--that this wduld.hurﬁ us, " and that--and fhéf was
eSséntially the--the conversatibn..

MJ : ‘And that*s——thét last pért is what fou believe was--she
“would ta#e_as encouraging her not---- |
aCC:  Yes.

MJT: Okay.
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If you go to Paragraph 41, this is the phone call that you
had with her when NCIS was on the phone.
ACC: Uh-huh. Yes.

MJ: You gay, "I again encouraged her not to report me and told

her to trust me."

Did you tell her when she was in your stateroom to trust
you?

ACC: I--I did. i—;I——I said——I told-her to trust me in that--
in that I.was going to cpntrol.my behavior.

MJ: Did you do what's alleged here in Paragraph 417 The
"encauragipg," is that the éame sort-of encouraging or--that you were
just talking about?

A, Yea. Yes, I—-I—;I told her that I had failed to control_my_
drinkiné on my own because I—;I couldn’t, as an alcohoiic, and i
needed treatﬁent. i was’in traatment wheﬁ she called me,,and‘that
tfeatment Was——was‘absolutely changing ﬁy-life.l it:was giving ma:the
tools I aeeded'to be in reco?ery, and that’swﬁtﬁat‘s Why I told hef
to trust me again. | |

When she said she was--she said she was thinking about -
_cbmihg'forward and,‘you know, my--my boint of view was I'm already:
going to, you kndw, get charged and—fand puﬁished'by‘the Navy fof'
this action, and my feeling was beéause ahe had expressed tO'ma how

concerned she was for her own career and, you know, negative:
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attention from her peers énd——she talked about not being able to go
to Nuclear Power School with her friends aﬁd—~and people not looking
at her the same and——and having all these negatives, and I knew that
was all my fault and I felt incredibly guilty about it, and so during
: the phbne call I was saying to her, "You don’t have to come forward.
i’m alfeady going to go doWnAfor‘fhis. I don’t want you to.have_to
go through this because of me," and--and that’s--so I--yes, I think
that again encouraged--was encouragement. for her nét to report.

MJ: So, when you were saying "I'm already going té éo down, "
you were talking about with the incident with—'f——

ACC: Yes. "Tim already going to be pﬁnished, and ‘it's, yoﬁ '
'know,ltheré's no reéson forlyou to sufferAmore because of me."
MJ: And you can see how--or can you see how.your comments to
" her Wheh éhe was in your stateroom}would have encoufaged her not to
‘reporﬁ you? | | |

ACC: Yes, I do mow.

] MJ: And why do yoﬁ think‘that?

ACC: Bécause she was probably unsure of heréelf and was léoking
. for'cbnfifmation thatlshe was making the right choices for the ship,
for the bigger picturé. I think that she and i are--are actually
probabiy a lot alikevin that we believe in.something greater than
.ourselves, and i think she didn’t want to be the person totlet dowﬁ

the ship any more than T wanted to be the person that let down the
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ship, and I think she was looking to see that--that we were doiﬂg the
right . thing for the ship and the crew énd not putting ourselves
first. And-I can see how. she was feeling that, you khow.

I know she was very proud of her sﬁccess at the Naval
Academy and—;and really, you know, she’'s a very——very much a team
piayer, and--and thinks of the--the ship.' I can see how she might be
looking to me for confirmation that that--that she was making the.
r£ght decisions. |

Or--or she might have been looking for me to stand; up and
say, "No; this is not right, " you‘know, "yoﬁ should report me, or I
shbuld just report myself;" T couldn’t'think of a_way that I could
report myself without getting her invo;ved somehow, éo‘I canrsée how
that:WOuld have been encouragement.

.MJ: Do ybu think your actions——we're talkin§ about .the

Staterpdm.conﬁersatidn-—fit the definition of "conduct ﬁnbecﬁming_an

officer and a gentleman?“

ACC: I--I do now.: I think I--at the time, I felt like I was

doing the right thing for the éhip, but in hindsight I was wroﬁg, and

it was conduct unbecoming an officer and a gentlemah.

. MJ: aAnd why do ydu think_that? -

ACC: No matfer what, I'm obligated to repért viclations of the
Uniform Coﬁe of Miiitary Justice, and I shoﬁld have doﬁe,it; that’s
my moral obligaticn.
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MJ: I--okay, agree. That’'s--that’'s good, but also focusing in

on your interaction with her and your encouragement----

ACC: I should not have influenced her to do something that was

aiviolation of the Uniform Code of Miiita;y Justice.

MJ: 2And you agree that that dishonored and disgraced you as an
individual persdnally and detracted from your standing as a’
commissioned éfficer?:

ACC: Yes.

MT: Do.you think that this Was misbehavior of a material and
' pronounced character?

ACC:. I--I'm sorry?

"MJ: Well, the definition of "unbedoﬁing~conduct" ié
misbehaviocr--serious misbehaviof[lpot élight misbehaﬁior,‘apd of a
ﬁaterial andp?opognced character. And that behavior here is
Wrongfully énd.dishonorabiy.encouragiﬁg her, a_juﬁior_éffiéer ﬁnder
‘yéur comménd, not to7feport the incidenf.

ACC:  Yes. |

MJT: 2nd why do you think it fits that level of gseriousness?

ACC: Because of the--well, because of the'seriousness of the

'ojfenée_ahd.becéuse of the--because--it--it's not the right thing to
do. I really and truly believed it was at .the time because of the--

the situations we were facing as a ship in a.combat zone. But now,
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i——I——I agree that she--I should never have influenced her, even
encouraged her Eo do something that was--was against regulations.

CDC: May we have a moment, Your Honor?

MJ: You may. |

:CDC: [Conferring with the accused.].

ACC: I--I know that if--if it had coﬁelup about someone else in
my chain of comﬁahd, I would‘have taken action, and I kﬁow that
althoggh I did have .the intent éf the——tﬂe——the——the interest of the
ship invoived because as the Commanding Offiber, I had ﬁofe influence
" over the ship than anybody else onboafd,_i mean I also, I'm-sﬁre,and
T know that my own fears of;—of punishment and my OWH self-interest
wére‘involved‘in that, too, and--it could be that I.Was trying to
cbnvince'mjself_not to.report myself because‘of——of the.needs bf-the
‘ship and--and combat, but I,know'ﬁhat the fear of--of the-punishment
I Qas goihg to receive myself was a factor, aé well.

MJ@ S0 you agree ﬁhat‘your——do you believe'that your ac;ions
were wrongful and dishonorable? | |

ACC: Yes, Yes{

MT: VGoﬁernment, do you bélieve.the accused is provident to this
offense?

TC: -Yes, Your Homor.

IMJ& I concur.

Mr. Sullivan, do you concur?

147




CDC: Nothing further,’Your Honor.

MJ: All right, let's look at Specification 3, and this is the
incident with Fireman [(JN(S) and--well, it's-~it's, again, the
spectrum of fhat night, and that’srbeing intoxicated in front of the
crew that was at Diggers and then unwanted sexual advances--actually,
I'm not—fbased on what we have here, made unwantedf—it.reads——the
spécifica;ion reads: "made unwanted“sexual ad&ances and then inside
your cébin."

Are YOu talking about the¥~What;happened in the van?

.TC: Ygs, Your Honor. |

MJ:  We talked about this. You don’t remember doing that in the
van, but YOu’remember beipg intoxicated in front of the crew at
HDiggers,ucorrect? |

ACC:' Yes.

MJ : .And——and bging’very intokicated, because you didn’t drink
any mofe éfter you left, right?

ACC: Yes, that’s cor;ect.

MT: 8o you were pfétty intoxicated, do you agreev?

ACC: ‘Yes. |

MJ: And we talked aboﬁt what happened insidevthe——thé shuttle

,back to the ship;

ACC: Yes..

. MJ: And do you believe that those were sexual advances?

148




ACC:

MJ:

ACC:

MJ:'

correct?

ACC:

MJ:

you know,

Yes.

I mean you don’'t remember doing it, but----

No.

----you believe you did what you're alleged to have done,

Yes.

And you believe, knowing yourself and the incident and how,

humans interact, that what you were doing was, in fact,

sexual advances?

ACC:

MJ:

‘Yes.

And then inside the cabin, vyou've already said you agree

you engaged in unwanted sexual conduct with her, correct?

ACC:

MJ:

ACC:

MJ:

command?

ACC:

MJ:

ACC:

MJ

officer and a gentleman?

_ ACC:

Yesg.

- You agree it was unwanted. - - ' ,

Yes.

End she was, in fact, a junior enlisted Sailor under your

Yes.
Sso you did commit the acts that are charged. .

Yes.

" and do you believe those acts were conduct unbecoming an

Yes.

149




MT: And why do you believe that?

ACC: Becanse a--you knéw, vioclations of the Uniform Codée of
Military Juétice that I'm sﬁpposed to enforce, and, you know, to
again try to force a junior person under my command to do something
against their will is mbrélly reprehensible.

.MJ fﬁat’s,true.

What about having sex with--even if she had consented,

having sex----

ACC: That would have been a viclation and wouldrhave been

morally reprehensible, as well.

MJ: What about  becoming publicly intoxicated in front of
members of your crew, do you think that----

‘ACC: VYes.

MJ ——fafits the definition "unbecoming an officer and a
gentleman?"'
ACC: Yes,

‘MJ: And why do you think that?

ACC: Failufe.to enforce regulation and set the'appropriate

' example.

MJ: Do you believe your actions were wrongful and dishonorable?

ACC:r Yes.

MJ: And why do you think that?
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ACC: Because they——ﬁhey were conduct unbecoming an officer and
a gentleman. They weré——they were——didﬁ’& set the proper example,

" violated the.regulaﬁions I'm sWorn to enfqrce, and contrarylto good
order and diséipline.

MJ: Do you aéfee that your--the behavior as alleged here was
serious behavior?

ACC: ’fes.

MJ: Misbehavidr,'

ACC: Yes.

‘MJ: ~Of a ﬁaterial and a'pronbunced character?

ACC: Yes. “

MJ:  And it's conduct that was morally unfitﬁing and unworthy?.

ACC: Yes. | |

.MJ: ' Now for ail three specifications,  the aqtioﬁé in.the,threé
lspecificationé under_Artiéie 133, dovyoﬁ believe you héd any 1ega1
justifiéatioh o;'exéuse for any Qf'those aétioné?

ACC: No.

‘MJ: Including Specification.Z? bo ybu believe you haq any
legal justification,éf excuse for_énqouraging Ensign(b)(G) nét_to
“réport the incident? | |
ACC;"[NO respoﬁse.],'

MJ: Legai‘justificatioﬁior exguse?
ACC: No. |
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MJ: If you want to-discuss thaﬁ with your----

ACC: No, I didn’t have any legal excuse.

MJ: For any of the actioms in SpecificafiQns 1, 2 and 3, do you
believé you were forced or coerce@ in any way té engage in those
actions?

‘ACC: No.

‘MJ: It was a freely-made decision on your part in every case?

ACC: Yes.

MJ: You could have avoided your actions if you had wanted to in -

..‘each case.

ACC: Yeé .

MJ:- All right, does either side déSire'any further inquiry with
fegard to Spééifieatioﬁ 5--or Chargé V and its specifications?

- TC: No, Your Honor. " |
‘CDC: No, fopr‘Honor.
MJ: Okay, we'll turn‘tq-the pfétrial agreement .
| Does anybédy need a break before welddlthat?

CDC:  Could we gef é'brief‘recéss, Your Honor?

MJ: Ten minutesé - i_: ' ‘ B

CDC: .Yeé, Your - Honor . |

MT: . COurts in--it's lélO;'let’s——we'll.reéess for iO.minu£es.
Pleaée be back by 1420.

BAILIFF: All rise.
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MJ: Carry on. Court's in recess.
[The court-martial recessed at 1413 hours} 28 October 2011.]
[The court—mértial was called to order at71430 hours, 28 October
2011.1] 4
MJ: Céurﬁ will'comé to order. All parties presentlwhen the
court receésed are again present.
I have a copg of Part I of the preﬁrial agreemen£; it's
been marked as 2Appellate Exhibit ITI. |
Do you have a copy of that there at defense table?,
ACC: Yes.
C MJ: Commander-wiley, 1is fhisryour signature on Page. 7?
ACC:  Yes, it is. |

MJ: Before you signed this document, did.you read it over

completely and discuss it with your counsel?

‘ ACC:‘ Yes, I did.

MJI: I do not have a copy_of Appellaté.Ekhibit'IV. I've not
seen it'yeﬁ, and I‘don’t waﬁt'to see 1t at this.pbint in-fime. That
contains the sentence4limitation portion-of your pfetrial agregmentw

Do you have a copy of that there? |

ACC:  Yes.

'MJ: Dpid you algo éigﬁ that.agreemént?

ACC: Yes.
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MJ: Before you signed that agreement or document, did you read
it over completely and discuss it with your counsel?

ACC: Yes.

MJ: wa, normally, the sehtence—limitation.portion of a
pretrial agreement is in;—in'this case——fourrdistinct ﬁarts, to
include: & punitive dischérge; confinement and/or restraint;
forfeiture or fiﬁes; and any other lawful punishﬁéht thét may be
adjudged. |

Are gach of these distinct parts addréésed in the senfence—
1imitatiOn portion of your pretrial.agreement? Don't teil me
specifically what it says; just whether they're covered.

ACC: Yes, they are. |

MJ: As T indicaﬁed, I don’'t kﬁow, and I’do noﬁ want to kndw at
this time, what the sentence limitation is.thathyou‘ve agreed.td with
the Convéning Authofity, bﬁt I want to ensure that you_undérstand it,
so. I'd like you to readloverzit. Wﬁén'you'finish reading over it,
look up and tell me if ycu underéténd what it says, again without
© gpecifically telling me what i; savs. | |

~ACC: [Loéking over Appe11ate‘Exhibit IVT as directed.]

MJ: And again, we're talking about-Part IT because I'm gding to
go over Part I with\You. |

ACC: Yes. Yes, ﬁa*aﬁ, I have read through‘PaftII and

understand it.

154




MJ Very well.

I'm going to go over Part I with you; agaln, that’'s
Apbellate,Exhibit ITI, and we'll sfart with Paragraph 1.

In a pretrial agreement; yOu agree to enter pleas of guilty
fo certain cﬁarges and speéificatibns as‘indicated in Part I.. In
return, the Convening Authority agrees to appfové and ordef ekecuted-
no sentence gréater than the one you agreed to in Part II of your
agreement.

| Do you understand this?

"ACC: [Pause.] Yes.

MJ: And if--if vyou don’t understand aﬁy£hing i'm saying, pleaée
ask me to fépeat.it or I'll give you an opportunity to coﬁsult'with
your couﬁsel.

ACC: Qkay.

MJ:.Qkay, we're s£111 télkiﬁg about Paragraph 1, and I'm
summariéing; I'm not---- |

ACC: iYes;

MT ————reéding‘it to you exactly.

- If fhe sentence gdjudged by'this court is greatéf than the
one provided in fhe égreément, the Coﬁvéning Authority would'have to
reduéelthe seﬁtenéé to one no more severe than the one'in'the

agreement. On the other hand, if the sentence adjudged by this court
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is.less than the one in the agreement, the Convening Aﬁthority cannot
increase the sentence adjudged.
Do you understand this?

ACC: VYes.

MT Okayf letls go to Paragraph 2.

Part I_contaips all the terms of yoﬁr agreement excebt for
"the sentence—limitatiqn portion in Part Ii. |

Are Parts I and II.fhe entire agréement betwgen'the
gdvernment and you?

ACC: Yes. -To——tof—toithe best of my knowlgdge.

CDC:‘ [Conferring wiﬁh the accused. ]

ACCf “Okay, yes.‘

MJT ¢ Thej—the idea is we caﬁ't have'anything, any——arsub rosa
agreemeht, which méans_an'agreement that the court is n@t aware:of;
_Althoﬁgh'I'm not:aware of the‘specifics in Part II, anything that’s
not coﬁtained within the four corners of the;fPért'I and Part II
are——ére not allowed under our rules. |

So‘the question i54“.§re‘ﬁhere aﬁy other égreeménﬁs that
are not contained within that?

ACC:: No, ma'aﬁ.

M ‘I'vé already gone bvér'Paragraph 3 with you, so.we'llrmbve

on to Paragraph 4.
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Are you satisfied‘with'your defense counsel in all
regpects?
ACC: Ves,
MT: Are you entering into this agreement freely and
voluntarily?
- ACC: Yes.
CMJT Did-anyone make ény attempt to forée or coerce you into
making fhis agreement or iﬁto pleading guilty? |
P;CC : No.
.MJ:. Let's go to Paragraph 6.
MJ: Do you uﬁdérstand that administrative processing is
- separate from thié3triél?

ACC: Yes;

MJ: Do you also underStand tﬁat any agreement yéu may have
-regarding a'punitive'disbhargé does not prevent the Navy from
initiéting administrative-discharge proceedings agéinst you that
could.result in an othgr—than—hbnprable discharge? | |

ACC: ?es. | |

.‘MJ:' Do yoﬁ understand that an adminiétrative discharge could
ocqurleVeh'if part §r.allJof'the sentence, inciuding.a punitive |
diécharge, is suspendéd or disappfévgdlfor any feason? | |

“ACC: Yes.

MJ: Let's go to Paragfaph 7.
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You may request to withdraw any of your pleas of guilty at
any time before sentence is announced in the case, and if you have a
good reagon for that request I will allow you to do so.

Do you understand thig?

ACC : Yes . |
MJ: Let's go to Paragraph 8.

Paragraph S lists eﬁents that would make this prétrial
agreement-null and void, meaning Qf.no effect, and these events are:

If you fail to‘pleéd guilty as recquired by this agreement;

If I refﬁse ﬁo accept vour pleasldf guilty, any of your
pleas of guilty;

If I set aside any of your pleés of guilty for whatever
 reason, including upon your request, beforej—before sentence ié
announced;

If you fail ﬁo satisfy any'material term‘of the pretrial
agreement; or

If you fail to-plead guilty as required by this agreement
at a rehearing if a rehearing should occur.

Now d;d you understand theeffect;hése efents would haVé
when you signed yéur prétrial égreement, thét is these are events
that.wpgld‘have made‘the pretrial agreement null and volid?

ACC: Yes,'l did.:‘I'm just,for—*just for Stipulation 5, could--

could you.explain the rehearing{ why that might happen?.
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MJT: Well, it——it-most'likely won’t, but----

ACC; Right.

MJ: ----a rehearing can be ordered either by the~Convening
Authority in a certain--if there's SOmething wrong with the
proceedings or if there's a correction thatjneeds to be made, or it
'coqld be ordered by an appellate court. Sometimes tﬂey order a
sentence rehearing for various reasons. Sometimes they'il order a
factuval hearing, so there--there ére various—jit’s a——iike I say, it
can be ordered by either the Convening Authority if there's a--a
probleﬁ with the pro;eédings or it éan belordered'by an appeliate
céurt.

ACC: ,Sé, if thére was.arrehearing, I wouid be reguired to make
the same pieas and——by the terms of tﬁis agreement.

MJ:  Well, if you want to maintain the pretrial agreement. You
can always back out of fhe pretrial ag;eement. |

ACC: Right. |

MJ: But if events that Qould make this‘agreement null éna‘void,
meaning of'na effect----

aCC: Ckay.

MJ:' —;——would be if--1if a'fehearing‘héd te do with the——maybe a
rehearing on this Whole.thing, yousknow, the whole.guilty plea,;if

‘you did not plead guilty if there were a rehearing ordered on‘the
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trial itgself, the whole thing, then that would make--vyour pretrial
* ’ .

agreement would no longer be in effect..

ACC: I understand. ‘Thank you!

MJ: Do you alsc ﬁnderstand that if you--if this agreement would
become null and void, then your oﬁfer to pléad guiity and enter into‘
_the agreement cannét be ugsed against you in ahy way in determining
whether you're guilty or not guilty of the charges or to determine a
gsentence. 8o it cannot be used against you if, for some reason, the
agreement becomes null and void. |

" ACC; Right. Yes, ma'am, I undefstandn

MJT: Paragraph 10: Do you understand that if the adjudged
sentence includes a‘punitive discharge and Eonfinement; or
confinemeﬁt in excess of 6 months, the law.requires the forfeiture of’
'alllpay and allowances due to you during amny period of confinement'
servéd? - |

ACC: Yes.

MT: aAnd do you understand that this automatic forfeiture would
 occur whether part of your sentence 1s suspended or not?

ACC: Yes.

MJ: Do you understand this automatic forfeiture would occur
unlegs the Convéning Authority takes action to stop or delay it?

ACC: Yes.
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MJ: And do you understand that forfeitures, whether they take
effect automatically or as part of‘ybqr sentence, will begin 14 days
after today unless the Convening Authority takes action in your case
before.then} which is highly unlikely? |

ACC:_ Yes.

MJ: Do you understand that you may request in writing that the
Convening Authority delay thése forfeitures until he‘or'she takes
actioh in yvour case? o |

ACC: Yes. |

MJ: And do you understand that you may reguest that the
Conﬁening Authority delay automatic forfeitures for up to 6 months
from the date of his or her action?

ACC: Yes.

MJ: Now let's turn to Paragraph 11 and 12, and 11 and 12
contain three timeframes. .
The first two are found in Paragraph 11, and the first one

from the

is--has to--is the time that’s already past. .It has to do
time that you sign the pretrial agréement until today, the date cf
your trial. But I Want‘to,ensure'that‘you understood what you were

signing when you signed it, and you agreed that if you had committed
any misconduct from the date signed the agreemeﬁt until today, that
"would--and the Convening Authority chose to withdraw from the

pretrial agreement.based on that misconduct, that is another event
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that--like we just discusséd in Paragraph 8--that would have made the
pretrial agreement null and void.
bo you--did you understand that when you signéd-this?
ACC: Yes, I did.
M.J : fThe second porticon is also inill, and that;—I'mean, excuse
me, Pérééraph 11, and that hés toldo-with the.timeframe from today

until the Convening Authority takes action in your case. And you've

agreed that if you commit any misconduct after today, or the date of

yQuf_trialh whenever ‘we conclude, but befofe the date in whigh the
'Conveniné Authority takeg action in your case, then the Coﬁvening
Authority may withdraw from the Senténce—limitation,in Part Ii of
your agreement.

Do you understgnd thaté

ACC: Yes.

.MJ: 'Do'ybu understand that if the Convening Authority would do
that, wiﬁhdraw from the sentencealimitatiOn based on any.miécéqduct,
that the~entire Senténce adjﬁdged-at,thig Court—martial-coﬁld,rthen,
he approbed and imposed uﬁon you?' |

ACC: Yes. |

MJ: T waﬁt you toralsd UndéIStaﬁd, thoﬁgh,_thatryou haﬁe
cértain righté with_regard to this, and it's reflected in your
agreement, énd tﬁdse axre foundlin Artigle 72 of the UCMJ and Rule for

Courts-Martial 1109, and what those provide is'that if the;Convening
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Authority decided thaﬁ vou héd committed misconduct and‘was going to
take action to withdréw from the agreement, you--you would be--you .
" have the right to bhe notified of that before the Convening.Authority
could do it. ?ou have a right to request a hearihg with the
Convening Authority; it's not a trial, it's an administrative
hearing. YQu could request a hearing, to be represented by counself
to hear the evidencé against you, to, you know, pfovide any evidence
you wént to provide,on_yéur own part. So you would have those rights
before he could withdraw from the agreement.

Do you understand that?

“ACC: Yles .

MJ: All‘right, let's look at Pafagraph 12 énd that third
'timeframe;'and that;s from the timelgfter the Convening Authorify
_takgs action in youf caée, and that provides that if you‘commit any
miséondudt or you_violate any agreed-upon term br condition of a.
:suspended sentence whilé part of your sentence_i; suspended, the
Conveniﬁé Authority could, tﬁen; vacate that suspenéion, and if the
Cénvening Aufhority would do that,;then aﬁy previoﬁsl?—suspended
| portiQn of your sentence qouid, then, be imﬁosed upon you. )
,DbVYOu understand that?'-

ACC: Yes,

MJ: But you would have those same rights here that are found in

the UCMJ and Rules for Court--Rule for Courts-Martial 1109.
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Do'you understand that?

ACC: Yes.

MJ: Then Paragraph 13: Do you un@erstand that you may be
placed on appellate leave under the provisioris of Article 76(a) of

the UCMJI?

ACC: Yes.

MJ: aAnd do YOu understand that someone plaCed in an appeilate
leave status normally does not receive any pay or allowances?

ACC:  Yes.

MJ: You've élSo agreed that if a punitiVe diSChérge is adjudged

' by this court, you will submit within 14 days from the date. of the

conclusion of'your‘trial a written request to be placed on appelléte,
léave.
Do yéu understand that?

ACC; Yes.

MJ: In Paragraph 14~—Paragraphs 14; 15, 16 énd 17 contain the
collateral effécts——potential collatéral effects_that I discusséd
with you earlier:.

14 has to-do with ownership oflé-firearm;.
Paragraph'iS has to do with mdnetary.reimbursement;—and I

went over those with you in more detail when we first started the.

proceeding;
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16 has to do with the effects a dismissal could have on any
lpay or retire--your pension or any other benefits to which you're

" entitled as a result of your military service; and

17 has to do with the sex-offender registration laws.

Do vou understand these collateral effects--ar potential

collateral effects?

ACC: Yes.

MI: All right, let's Eurn to Pﬁragraph 18, and that’'s styled as
specially-negotiated provisiénsf What this means is, the}oneé we've
:been talking about, with the exception‘of'the collateral
conseguences, ére fairly boiler——bqilerplate provigions, but the
subparagfaphs in Pafagraph 18 have been specially negétiated‘between
you.and the government.
CACC: Yes..
CMJT: ~So I'm going to go aver those subparagraphs.
-So'paragraph (a), you‘agree te request trial'and séﬁtencing
by military judge alone, which.you did, énd waive your right to a
trial by members, which yoﬁ_did:. | |
When vyou signed this agreement, did you know-whét your
‘rights were in this régard?
CACC: Yes. |
CMJ: And you veoluntarily, without Coércion, chose to give up

your right to a trial by members?
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ACC: Yes.

MJ: Yoﬁ agreed that'you would enter--enter into a stipulation
of fécﬁ, which you did, deséribing the facts and circumstances
éurrounding the offeﬁses to which vyou're pleading’guilty; and vyou
indicate vour understanding when you——and thisxhas alreadf past, but
that.when you signed this_agréement that the failure of the par;ies
to reach a mutually—agreed—ﬁpon stipulation couid result in either
gide withdrawing.from this agreement.

ACC: ;.{es._ .

‘MJ: And you also agreed that you_would not.object to the
stipulation_being considered in the prévidepcy inquiry, wﬂich yvou did
not, aS Wéii as during the presentencing proceeaing.

Do you understand and agree Qith this prov%sion?

ACC:  Yes:

MJ: Now do you alSO‘understand that yvou don’'t--you do not have

.to enter a stipulation of fact. Now there could be conSequences; you -

might not have gotten the pretrial agreement. But it's .your free and
voluntary'choice to enter into the stipulation of fact.

ACC:. Yes.

MJ: Did yQu‘understand that at the time,you signed this?

ACC: I did.
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travel fees up to $3600.00 of Dr.
expenses.

ACC:

MJ:

ACC:

MJ :
in that?
TC:

- MT:

Yes, I understood.
Okay?

Yes. .

.MJ: The government, on its part, agreed that it would fund the

Dennis Wood included in any travel

And did that happen? Hag the government fulfilled its part

Yes, Your Honor.

You agree,. also, Commander,. that you would not reguest at

government expense the presence of any other witness located outside

a hundred-mile radius of the site of your trial--that’s here--but you

also indicated your belief that this provision does not interfere

with your ability to present an effective case in extenuation and

‘mitigation.

ACC:

Do you----

Yes.

MJ : ----agree with that? Now, as we discussed earlier, this '

doesn’'t mean you can't have witnesseg here. You can have witnesses

here; it just means you would not reguire the government to provide

or pay for witnesses outside a hundred-mile radius.

ACG:

Yes. Yes, Your Honor, I understand.
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MJ: You also indicate that you would use alterhative means to
present witness testimony or material. |

Acc; Yes. |

MJ: &And the government, on 1its pért, agrees that it would not--
will not object on the grounds of hearsay, authen--authentication or
foundation to admission into evidence of wfitten s;atements in
extenuation and mitiéation frbm any witnesses outside the hundred-
lmile area that--that are;—might not be here. There may be other 
grOunds'on which they can object, but they agreed they wpuid not
object on the--the grounds laid out in your agreement.

Do:you understand that?

ACC; Yes.
MJT: You agreed thatryou'd~be fully prepa:ed to go‘tb trial no
later ;han 30 November, and we're Well.in adyance of tﬁ;t date.

Boﬁh sides haveiagreed that they woﬁld ﬁot‘object té
sérvice—recdrd documents being pffered into evidence in-Sentencing
only on thé basis of hearéay or authenticity. There may be other
grounds like relevance or a number of cher grouﬁds there could be a
.bésis for ébﬂecting, bu£ both sides agree they.woula not object oﬁ
the.basis of-hearsay Qf authénﬁicity;

Do-yoﬁ understénd that?

ACC: Xes[
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MJ: And you--I assume vou discussed with your counsel what that

means, what those grounds are.

ACC: Yes, sir.

.MJ: Subparagraph (f) has to do with motions. As I'm sure your
coﬁnsel explained to you, there are some metions that are not
waivabie. Even if you wanted to, you could noﬁ waive them, and the
government cannot require you to waive themlas part.of the pretfial
agreement, and those motions are thosé that have'to do with due
process, primarily, but: to ehallenge the jurisdicﬁion of the courtf
martiel; tﬁe fight to a speedy trial; the right to.raise the issue of
unlawful command influence; ox eqy ether motion,generally due process,
that Cennot'be waived under-our rules for courts—martial.

ACC: Yes.

‘MJ: But other_than the non-waivable motions, you agree that you
wouid waive any other motions, and you specific——specifieally'
.addressed here is fou waived a right to suppress a motion wiﬁh regard
to evidence seized by agents-of NCIS----

ACC: Correct.
MJ : ————Navai_Cfiminal Investigative Ser&ice or any statements
.made-by you to NCIS.
Deryou understand that?

ACC:. Yes.
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MJ7: And Mr, Sullivan, were there-thher than--were there any
viable motions in this case, do you believe, that you waived?
CDC: No, Your Honor, we didn’t file any motions .

MJT: Well, you didn’t file, but were there any viable motions

that----
CDC:l No, Yocur Honor. :
MJ: Okay.
all right,  let's turn to the next Subpafagraph, '
subparagraph fg): you--you indicate.your understéﬁding tﬁat you're

going to be reguired to partic;pate in the DNA—sample—éollection'
program as a result ofAyou£ confictioﬁ here.if T accept your guilty
pleas,.aﬁd.that vou agreé that-as-péft.of this you will voluntarily
rconsent-to sﬁbmit to cplledtion of DNA'samples‘within SAdayS'from the
.daﬁe‘of Yyour sentehcing. | |
Do you ﬁnderstand that?
ACC: - Could I have a moment?
MJ:‘ You may.
ACC: [Cdnferring-with counsel . ]
Yef—yes, Your Honor, I waé_confuséd because I:had alread&
provided DNA, but T understand i{ll do it again. No—;no‘problem,‘f'
'understandf | |
MJ;'_Well, it may npt be.fequifed of yoﬁ if yod've alréady

" provided it, but if they ask you to do it, you're willing to-t--
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ACC: Yes, ma'am, I understénd.
MJ: Okay.

ACC; .No problem.

MJ: Both sides have agreed that the? would.not objéct to the '
court receiving telephonic or VTC testimony in lieu of liﬁe testimony
during ﬁhé séntencing proceédings———— | |

ACC: Yeg.

MJ: But--but that doesn’t mean that either side is preclnded
from objecting to that‘téstimony. .Thére may be groundé they\conld

'object, but théy will not---- |

ACC: Right.

MJ: ----object to tne'form of:the testimony.

ACC: . Yes. i-nnderstand} |

MJ: And this next one is pnrticularly inportant;  Tnis is (i} .
'Yqu under--you indicnte ynur understanding phat in retunn for yoﬁr
pleas Qf-guiltyiénd foilowing;myafandynu've pied guilty, & have not
yet accepted youxr pleas of‘guilty, but.fbllowing @y accepﬁance-of
your pleas of guilty, the ConVening‘Autnorify.wili withdraw‘the
chérges and specif;cations to wnich you navé pled not guilty. and
‘then af;érrthe sentence ié‘announced in this case, those Charges.will
be diémisée&lby the Convéning Authority without nrejudice; |

Now the withdrawai:means they‘ne just'withdrnwn frdm.this

court; they are no longer in front of this court, but they still
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éxist; “Once the gsentence 1s announced .in this éase, they will then
dismiss them, which means they do no--no longer exist, thosé charges
. to Which yoﬁ ﬁled not gullty, but wiﬁhout prejudicé, meaning that
they could>conceivably bring them back. With prejudice means they're
gone foréver; without préjudice means theygcoﬁld conceivably ‘bring
them'back.A HQWever,.the'Conveniﬁg Authority has stated that it does
. not intend to do-that and agrees it will not do4that.un1ess for some
reason this agreement is set aside or deemed'uneﬁforCeable.

Do -you understand that?

ACC: Yes.

MJ : Now»you‘Ve alreédy~~you did agree, as we taiked_inllh) thét
 - you would not object ta teiéphonic or video—teleconferencing in lieu
éf liveﬁtestimony, but yoﬁ've élso aéreed iﬁ-(j) ﬁhat you would nof
bbject to admission into evidence bf written or video statements--
'videotapea-' state‘ment'sb'y.Ensign (b) (6) or Firéinan (b) 6) on |
specificvgrbunds,:and those are'heaISay;—weil; on any grounds
actﬁally, on any grounds; inclﬁdiné-but_not 1imited to hearsay,'
~authenticity, best—évidence:fuié, foﬁndatioﬁ or the cbﬁfrontation
clause.in the Sixth Amendment. But youfve_agreéd that ybu——fdu would
nbt object to thé'government'admiséiﬁg the——admitting'into eVidehce
tﬁose statements on any,grdunds. i | |

I_aséume you‘Qe‘discussed‘that.with YOur counsel, and you

understand what this means?
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ACC: Yes.

MJ: In terms of the types of objections, but again, you would
not‘object on any grounds.

ACC; Right.

MJ: And finaily, under (k), the Convening Authority has agreed
to recommend to Commander, Naval‘Persoﬁnel Command that runs the
naval—coﬁfinement facilities, corrections and programs/that the
designatéd piace.of cohfineméﬁt be Navél Consolidated Brig Miramar.
It's impoitant that you-understand, though--and you've iﬁdicated_your
understanding he:e—;that—fthat tﬁe Convening Authority has no control
-over that; all the? can do is recomménd. |

ACC:,_feS.

MJT: Ohce——if you are séntenced fo confinementLIOnce you are
confined and the Convening Authority approves the senfence, phen 1t
fhen%—you no ;onﬁer bélong to the Convening Aﬁthofity; you belong ﬁO"
ﬁhe Naval,fersdnnel Command,(Corrections-and Programs) , énd they can |
preﬁty much put you‘wheré they want to pﬁt you.

Do you understand ﬁhat? | |

ACC: Yes.

MJ:” prefully, they woﬁld follow. the recommendatioﬁ ofAfhé
Coﬁveniﬁg Authority; but they're noﬁ Eéund to do so. -

CACC: Yes, I understand.
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MJ: Again, the Convening Authority has agreed thaﬁ hé‘would

recommend that you be confined there if you receive confinement.
Commander Wiley, other than Parts I and.II, are there any

other agreements in this case, either oral or written?

ACC: Not--not that I'm aware of, nb, ma'am.

MJ: Counsel for both sides égree?

TC: Yes, Your Honqr.

ChC: Yes, YodrrHohor.

'MU:. Commander Wiley, dowyou have any questions about any
provisiqh of your agreement? |

ACC: No, I do not.

' MJ: Do yoﬁ~believe yoﬁ understand each and every provigion?

ACC: Yes. | |

MJ: Do cQunsel for both‘sidés-agree with the court's
interprgtatioﬁof ﬁhe pretrial agreement?

TQ: . The government does,'Yéur“anor..

CDC: Yes,‘Youf Honor . |

MJ: Commander, do yoﬁ.havelany guestions at ail about youf'
Ipleas of guilty, your prétrial agreement 0£ anything;e;se We'vel
discussed?.;‘ | |

ACC: No, Your Honor.
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MJ: At this point, I find Ehe pretrial agreement tb he in
accord with appellate case.law, not contrary to public policy or my
own notions of fairness, and the agreement is accepted.

Do you have any questions at all aboqt the meaning and
effect of your pleas of guilty? |

ACC: ©No, ma'am.

MJ: Do you still wish to plead guilty?

ACC: Yes, Your Honor.

MJI: I find that you hafe knawingly, inteliigently and
consciously waived ybur rigﬁts against'self—inCrimination,-to a‘triai
of the facts by‘thislcoﬁrt and.tb.confront witnesseslagainst you. I.
.further find thaﬁ your pleas are made voluntarily and with:a factual_ -
basis, and they are accepted.

Government, Qhat is your pbsition.fégarding ﬁhe offenéeslto
which the accused has pled not guilty? |
| TC: Your Honor, at this boint those.offehsés have been
withdrawn ffoﬁ the cdurt,‘ahd‘upon your‘pronoﬁﬁcement.of'sénténce
they will be diSmiésed without prejudicé per the ﬁretrial agreement .

MJ: Very Wéll:

Accﬁsed and counsel, please rise.
[The accused and his counsel‘didlasrdirected.]

MJ: Cémmander Jay D. Wiley, United Statés.Navy} this court
finds you: | |
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Of all Charges and Specifications
now still pending in front of

this court: Guilty.
- Specifically, that’'s

Charge III, and
Specifications 1, 3, 4
and 5 of Charge III; and
Charge V and
Specifications 1, 2 and
‘3 of Charge V.

' You may be seated.
. [The accused and his counsel did as directed.]

MT: I'drlike to hear from the parfies at this time,‘starting
with ﬁhe government, their position orn whether»they believe--I'11 say
we discussed in an 862 whethex aﬁy.of these offenses coﬁld be
cénsidéred multiplicious for findings. I have just-accepted his
pleés, S0 I_determined tﬁaﬁ I don’t'beliéve they‘aré SO,
muitiplicious for findings; I believe they are Eargétéd és diétihctl&
‘differént criﬁipél acts, and‘under-the.circﬁmstahces of £his case, I
‘--Qonfé believe they'ré an unréésénable multiplicétion;of_charges. T
probably'shouldlhave asked cqunsel.abouﬁ this'before I announced.ﬁy‘
findings{_but.If—I'd like to hear you on that at this point.

TC:V No, Your Honor, thee—the‘gbvernment-agreés compietely, and
under'tﬁe Quiroz factors, again,rthere—éﬁhere has beennoébjection;
Fach one—iéiaimed at a diStinctly separate Qrimina1§Ct. -These wére

- discrete, separate and apart from each other in that you've got the--
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and--and I think we're talking about the three specifications--

Specifications 3, 4 and 5 of----

MJ:

TC:

the----

MJ:.

TC:

MT:
TC:
MJ:

TC:

MJ:.

Now say again what you'were saying.

----Charge III.

That the first act was'actually a separate offense than

‘How about Ensign [[§JE)

----subsequent two. No, I was talking purely with respect

3, 4 and 5, okay.

3,.4 and 5————

So I think we¥——j

----0of Charge I1I with----
Well,'let——iet's just parse this Out;

We have, cleariy,'Specification_l of--of Charge III.is a -

“distinct charge, and both sides I think would_agree.that the law is

cléar that 133--there were additional acts alleged within the 133,

and our law%clear'that a 133 chafge can be charged in. addition to the

substantive. offense.

TC:

CDC:

Do both sides agree wi%h.that?
Yes, Your Honor.

Yes, Your Honor.
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MJ: So we're talkingKSpecifiéationS 3, 4 and 5 of Charge

III----

TC: Yes, Your Honor.

MJ: ----as--would be the ones with the possible issue.

TC:~'And that’s the ones we discussed'ip‘the‘SOZ, so my remarks
were addressed to ;hose, that;—again, they are distinctly separate
criminal acts. “

They don’t misrepresent or exaggerate_his‘criminality. The
rape offense,‘when charged, carried the possibility of déath:oﬁce"
referred obvibuSly, we've done so0 where‘he's only facing life in
priéon. |

Thére's\no\oVe;reéching in this, and it does not unfairly

increase his punitive exposure based on that maximum punishment that

hefs pled guilty to here today is life without pdssibility of parole,

and%—aqdlagain,‘they do specifically address different conduct. In
fact, SbecificationB is éggravated sexual assault, whére the--
-Specifications 4.aﬁd 5 were abusive s§xual cohtact, and they weré
broken ﬁp within time based on‘ﬁis a;ts there, s0 we do not believe
they méet unreasonable multiplication of éhafges; |

MJ: Mr. Sullivén, do you concur of dis——disagfee with the————

CDC: ‘Concﬁr. ‘I‘ve had an opportunity to discuss with Commander
Crow and--and yé#rself, and we cqncﬁr withithe——the Qovernment's

position.
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MJ: 1 am considering--as I discussed in thg 802--I agree with
the analysis that you just géve, Commander Crow, with regard to the
merits,-but'i am considering merging 3,.4 and 5 for purposes of
sentencing as one continuous course of conduct, based on -the
‘stipuiation and what thé accused told me dﬁring providency.

I'd like to hear f?dm vou before--at this point as to vyour
position on that. - | |

TC: No objection, Your Homor, to considering all three .as--as
one c&qrse of condﬁctfandé—and let the Senténce, vou know, reflect
Fhat appropriatelyJ'-

MJ: All right,'so you conéur, Mr. Suliivan§

CDC: .éoncur. No-objection to the.merger.

MY : OK}Aand in éase I. forget t§ announce it befére I close the
court, I will say at this inn; I am Qéing to mgrge——I.am merging for
?urposes of'sentencing SpeCifiéaﬁiQns 3, 4 and 5 a§ one course Qf.
conduct fbr~Chafgé I1I. |

Are Qe ready to mdﬁefinto thé séntencing'bortian?

.ATC; ,Yeé, Your Honorﬁ'

‘MJ: You're going to be doing sentencing?

_ATC:. Yes, Your Honor.-

M3 Are-you going to be doing sentencing, Mr. Sullivan, or

ig----

CDC: Commander ‘Fulton and I will. both be doing sentencing.
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MJ: Okay.

Does either side see--need a break at this point?

ATC: No, Your Honbr.

CDC: We're fine, Your Honor. We're ready to proceed forward.
OﬂMJT Are there‘any corrections or additions to the personal data
‘listed'on the charge sheet?
ATC: ©No, Your Honor.
Md: Mr. Sullivanrdo you have any motion reguesting relief from
unlawful pretriel punighment oxr restraint?‘
"CDC: No, Your Homnor.
MJ: And'Lieutenant, I always mispronoence yburrname; it's
Korody?

ATC: Xoxody, ves.

. MJ: ‘Korody. Do you request that the matters addressed during
the providency inguiry be consideredrin senﬁencing?'
ATC,. Yes, mafém.
‘MJQ Is&tﬁere any objection f;om the defense?-
CDC: No objection.
MJT: This court willbnote the personal deta on the charge sheet
and will consider the matéers addressed during the previdenCy
inQuiry, including the stipelation'of fact, Prosecution Exhibit 1, in

determining a sentence.
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Commander Wiley, at.this point in the trial you have the
right to present matters in extenuatioﬁ and mitigation; what this
meansvis métters abdut the offenses or yourself which you want this
court to comsider in determining a sentence in your case. Included
in yourlright to present such matters are the right you have to
teStify under oath, to make an unsworn statemeﬁt or to reméin silent.

If you testify under‘oath, you may be cross—examiﬁed by the
trial counsel and you may be questioned by me. If you decide to méke
an unsﬁorn statement, yéu may notube cross—-examined by.the ﬁrial
counsel and ydu‘mayﬁot be'guestionéd by me; the government wouid,
.however,-have the right.tb rebut any.statement of fact‘in your.
uﬁsworn statement. If vou decide to make an unswornfétatementf you’
may dé S0 orallylor throﬁgh yéuf counsel,yﬁiiting, personally,.you
may use a cbmbination of those methodsi‘.

If you decide to exercise your right to_remain gsilent, that
cannét and Qiil nét be hela‘againét you any way. . . | |

'Vpd you unde:;tand thesé rights?

‘ ACC Yes.
- MJ ’Ddeé the. prosecution have‘evidence to present:dn
sentencing?
ATC: Yes, Your Hohér.
At thié timé, the proseéutioh would move Prosiﬁu——

Prosecution Exhibit 2 for identification, which is a CD'containing
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the 19 May 2011 wire. intercept between E’nsign_ and Commander

Wiley. That CD is with the court reporter{ ma'am, and we'd like to
move that into evidence and have the words "for identification’ |
étricken.

MJ: Are you going to play this, or do you‘just wént ﬁe to
listen to it during deliberations. | |

ATC: Ydur Honor, we may piay it. following the witnesses, ma'am.

Mj: Is there any objecfion ffom the defense to Prosecution
Exhibit‘2'for'identification? |

CDC: . No objecﬁion.

MJ : Aﬁd this is the same one réferred‘tq in. the stipulation?

ATC: Yes, ma'am. | |

MJ: All right, Prosecution Exhibit 2 for identification is

_received into evidence; the WOrds_"fbr identification" will bé'

~stricken.

You may proceed.

ATC:. Yes, Your Honor, at this time, the defense (sic) would

call Petty Officer Third Class (b) (6) United States Navy.

MJ: Very well.

[END OF PAGE]
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ENGINEMAN THIRD cLASS [BYE) B v s Navy, was called as a

witness for the prosecution, was sworn and testified as follows:
DIRECT EXAMINATION

" Questions by the assistant trial counsel:

Q. Would you state'your‘full name, and spell your last?

M(b) (6)

Q. What isiyéur current rate and rank?

“A. EN3;.

Q. What's your afmed fofce?

A. U.S. Navy.

Q. And whétvis your durrent.duty station?

A. USS SHOUP.

MJ: All :-ight, Petty _6fficef I'm éoing to have to ask
you to speak‘up a bit. I kﬁowAyou're probably nefvous, but we're
reCordiﬁg éverythiﬁg, S0 we need Fo bé able to hear yoﬁ. _So if you
coﬁld move your'chair fofward a littlé‘bitﬁand’jﬁst épeak up .

_WIT: [Doesvas direéted.]"

ATC: Thank you, ma'am.

Q.r PettyAOfficer(b)(6) ‘would youltell'the.military judée when
yoﬁ joined the United Stétés Navy? | | |

A. In June of 2009. |

[END OF PAGE]
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A,

Q.

What aspirations did you have when you joined the Navy?

I wanted a career. T wanted to go to school.

‘Where did you first go in the Navy?

To USS MOMSEN.

Was that your firgt duty S&ation?

Yes. |

and was ﬁhét aftef yOu.wenf to boot camp?
Yes. |

How about "A" school?

Yes, I did.

Which "an échool did vyvou have?

Engineman "A" school 1in Great Lakes.

Thét's pretty

Do you remember what day--or what date you reported to the

USS MOMSEN?

A. .

The day after Thanksgiving in 2009.

OMT: Apparently you need to turn the microphone of——either that

or wear the portable mike.

ATC:

Yes, ma’'am [does as directed].

Q. S0 you gay you répofted to the MOMSEN after Thénksgiving in

20097

A,

Yes.
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@. When you reported to the MOMSEN, what duties were you'

‘assigned?

A, NormaerMS, watéh—standing.

Q. Were you onbcard wheﬁ the accused, Comménder Wiley, took
over as Cdmﬁanding Officer?

A. Yes. |

¢. Do you reﬁember when that occurred?

A. Thé'summer before we deployéd in 2010.

Q. _Priof to Aprilr20il, what type of interaction did ybu have
with your éommanding Officer onboard the MOMSEN? |

| .A.- Very little. I spoke to himlonce'duriﬁg deployment .

Q. How aboﬁt in the wardroom,Adid you éﬁer.héve any interéction
with him in the Wardroom? |

A. I spent a couple weeks cranking in the wardroom,'and'l had
to serve him; | |

Q. Did you respect commander Wiley as foﬁf Commandihg Officer
before april 20117 |

A, Yes, sir.

¢. Can you tell the miiitafy judge why?

A. [Pause.] I'thought that he was professional. I thought
that he showea a greater presence than my‘prior CO to the crew.

Q. Were you happy on the MOMSEN pribr to April 20117

A. Yes, sir.
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What did you enjoy about being on the MOMSEN prior to April

Q.
20117

A. I eﬁjoyed working. ‘T enjoyed my job. The crew wasAvery
tight-knit. |

Q. .Pétty Officer I'm going to direct your attention to

April ZOll,vand I want td talk about what happened when you were up

doing the ammo offload at .the naval magazine, okay?

A.
Q.
A,
Q.
wére in:a bad piace with Commander Wiley?-
A. '

Q.

you?

Yes, sir.
Do you remember being at Diggers that'night?
Yes, sir.

At what point on that night did vou begin to fear that you

7

When we entered the duty van.

How'did yvou feel when you got in the duty van?

'[Pausev] Well; trapped, nervous, slightly confused.

Do you still think abouf that fear you had that came over

Yes, sir.-

How often do you think about that fear?

" Every déy, sir.

' [END OF PAGE]
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Q. Aand what happens to your body, physically, when you start
thinking about what happened?

A. I--I shake, I can't breathe very well: I have trouble

putting my thoughts together, jusf;——Q

0. I want to talk about another.time later th%t night, about
whén you were finally able to get oﬁt of Commander Wiley's Statéréom
and get in‘the passaéeway. Dé youiremember about that?

.A. Yes, sir.

Q. .What were you feeling wheh you were able to get out of his_
stateroom? | |

A. Hysterigal. I didn't thihk that, like,vanything was real.

Q.  How long did—;aid that feeling last for you, Pétty'Officer
(b) 6) ]

A. [Pause.] Quite a while, a couple weeks.

0. Dé yoﬁ think about the way you félt coming:out of that
stagéfoomé | | |

A. Yes, sir.

Q. How oftéﬁ do thdse'féélingsf—dd you éatch'yqurself feeling
Athat'way now? |

A; 'E§e£y day .

Q. As a_result of'Commandér»Wiley's_misconduct, as a result of
~him assaulﬁing you,vhas'that:affécted your-oﬁiﬁion of naval'officérs?

A. Yes, sir..
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Q. would you, please, tell the judge how?

A. I have trouble trusting anyone really. [Patse.] 1It's

- hard--hard for me to‘trust officers in gemeral. I--I feel as 1f--as
if they have a little bit too much power over me. T don’'t feel

comfortable anywhere alone with officers. [Pause;] My new CO makes .

me nervous.

Q. Petty Offiéér - earlier vou told me that when you
joinéd the Navy you had carée: aspirations. Do you still think the
Navy 1s going to be a career for youf

‘A. I'm not sure,‘sir.

Q. Whyaren’t_you Sure?.

‘A [Péuée.] It--the Navy_doésn’t_seem liké.it——like I thought
it was Qhen I came in. The way I think aboﬁt the insﬁitution itself

has changed.
Q. 1Is thét_because of what your Commaﬁding Officer did to you?
A, Yes, sir; |
Q. What iﬁpact'have Commander Wiley’s actions had on our
ability to interact Qith othéf males in the Navy? |
A, Thé amount of trust and respect fhapjyéu sﬁouié naturally.
give & person whehfyou're working.with them; I--I don’t have.

[Pause.] As an engineer, I work with a lot of men, and having to be

in & room full of men makes me nervous, and sometimes things'are said-
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that make me uncbmfortable that wouldn’t have béfore. [Pausé.} I'm
sorry, I've--I've totally lost the question.

ATC; Well, I'll move--I'11 move to another gquestion.

Q. You méntioned earlier that you-have these emotions that
frequent you as a result of Commander Wiley's misconduct. Do those
efer impact your ability to perforﬁ your duties at work?

A. Yes, sir.

Q. How?

2A. -Sometimes I.juét get so upéet that I--T don’'t want to do
anything. fhere—;theré are some people théf T--I have trouble
working with, and also--I mean  just--we haVetraining,'i actually
have troublé sitting throuéh sexualfharaésment'training. .I.have‘to
get ﬁp and leave. | . | |

Q. Did vou have:any of these problems before April 20112

A. No, sir,

‘-Q.‘ Pefty dfficer [ see you're wearihg the--the patch of
the USS.SHOUP_on your——on.your right arm. Are You novlonger aséigned]
"to the MOMSEN?

A'. T'm not; sir.
‘ Q.. Why?

A. I was afraid to go back, sir.
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